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YIIK 340.1
DBOAIOIHSA COCTA3ATECABHOCTH (Ha MpHMeEpE YTOAOBHOTO MPOIECCa)

. C. A. METPAKOBA - gougeHT kadepbl rocyaapCTBEHHOMO U rpaXkgaHCKoro npa-
Ba Bonoropckoro rocynapCTBeHHOrO YHMBEPCUTETA, KaHOMAAT pUONYeCKnX
Hayk

Pedepart

CocTa3aTenbHOCTb B IOPUAMYECKONM HAayKe HEeNb3s paccMaTpuBaTb OTAEbHO OT CU-
CTeMbl CyoOoNpon3BoACTBa, MOTOMY YTO UBMEHEHUS, KOTOPbIE MPOUCXOANN B CyAeOHOM
npouecce, okasbiBanu HeobpaTuMoe BO3OENCTBME HA 3BOJIOLMIO COCTA3ATENIbHOCTU.
JlaHHOE NoNOXEHME HAX0AMT CBOE A0Ka3aTeNbCTBO B OPUANYECKON NPaKTUKE.

B naHHoli paboTe 3BONOLUMNS COCTA3aTENBHOCTU B YrOJIOBHOM NPOLECCE NCCneanyeTcs
B XPOHOJIOrM4YeCKOM NMopsake, B UCTOPUYECKON PETPOCNEKTUBE.

Ha aTane 3apoxaeHns rocyaapCTBEHHOCTU, KOraa AOMUHUPOBAIM eMoKkpaTnieckmne
Hadana B obuecTre, cynebHble pa3bmpaTenbCcTBa CTPOUINCL HA OCHOBAx COCTS3aTe b-
HOCTW, cyn urpan ponb 6ecnpucTpacTHOro apomuTpa, a ucxon, Aena onpenensnca noka-
3aTenbcTBamMm, COOpaHHbIMM UCTLAMN 1 OTBETYMKAMU. B npouecce ycuneHus rocynap-
CTBa Cyf CTAHOBUTCS akKTUBHbIM CYyObEKTOM CcyaebHbIX paccnenoBaHuii, K koHuy XVII B.
rocynapcTBO BbITECHAET COCTA3aTeNbHOCTb N3 CyaebHOro npouecca, 3aMeHssa ee ans
[0Ka3aTenbCTBa BUHbI OOBUHSIEMOro pes3ynbraTaMy po3biCKa: MbiTKaMu, Jonpocamu
1 T. N. Tonbko BO BTOPOM NonoBuHe XIX B. B Cya0ONpPOM3BOACTBO BO3BPALLAETCS COCTS-
3aTeNlbHOCTb, HO HEHa#oNro. B coBeTckunii nepmopn npexHue OOCTUXEeHUs B obnactu
Cyoonpon3BOACTBa MCKOPEHUnMCb. BoccTaHoBneEHMEe coCTa3aTeNbHOCTU B 3aKOHOAA-
TenbCTBE U CcyaebHOWM npakTuke Hadanocb B Hadane 1990-x rr. B npouecce cynebHom
pedopMbl, KOTOpas NPOBOAMIACH C LLENbIO NOBbILWEHNS 3P HEKTUBHOCTU CyA0NPOMN3BOA-
cTBa. B HacTosWwee BpemMs MOXHO C YBEPEHHOCTbIO CKa3aTb, HTO NOTeHumMan npuHumna
COCTA3ATENbHOCTN PACKPbLIT €LLLEe HEAOCTATO4HO.

KnioyeBble cnoBa: NPUHLMN COCTA3ATENbHOCTU; CYA; rocyaapCcTBO; NPaBOBOWA
aKT; YrOJIOBHbIN NpoLuecc.

12.00.01 — Teopwus n nCTopma Npaea 1 rocygapcTea; UCTOPUSA YHEHWUIA O MpaBe 1 rocy-
napctee
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Abstract

Adversaryinjuridical science cannotbe considered separately from the judicial system,
because the changes that took place in the judicial process had an irreversible impact on
the evolution of adversarial proceedings. This provision is proved in legal practice.

The evolution of competition in criminal proceedings is investigated in chronological
order, in historical retrospect.

At the beginning of statehood when democratic principles prevailed in society, trials
were based on adversarial principles, the court played the role of an impartial arbitrator,
and the outcome of the case was determined by the evidence collected by the plaintiffs
and defendants. In the process of strengthening of the state, the court has become
an active subject of judicial investigations and by the end of the XVII century the state
displaces the adversary system of trial, replacing it to prove the guilt of the accused of
the results of the investigation: torture, interrogations, etc. Only in the second half of the
XIX century in the proceedings returned adversary, but not for long. During the soviet
period previous achievements in the field of justice were eradicated. The restoration of
adversarial proceedings in legislation and judicial practice began in the early 1990s in
the process of judicial reform, which was carried out in order to improve the efficiency
of judicial proceedings. At present it is safe to say that the potential of the adversarial
principle has not yet been sufficiently disclosed.

Key words: the adversarial principle; the justice; the state; legal act; the criminal
procedure.
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Ha coBpemMeHHOM aTane pa3suTtug rocyaap-
CcTBa v npasa Poccumn B CBA3U C POCTOM OTKPbI-
TOCTW rocynapcTBea, BOBJIEYEHUEM €ro B MeX-
OYyHapOoOHYIO0 NPaBOBYIO CUCTEMY, YCUJIEHUEM
BHMUMaHMA K MEXOYHapPOAHbIM OTHOLUEHUSIM
BO3PaCTaET MHTEPEC K NCCNeNOBaHUIO MPUH-
uunoB npaea. B oTevyecTBeHHOW NpPaBOBOM
NPakTukKe HEBO3MOXHO HE Yy4YUTbiBaTb TEHOEH-
LUMN, KOTOPbIE OOMUHUPYIOT B Pa3BUTUN MEX-
OyHapo4HOM NpaBoOBON cUcTeMbl. B MmunpoBon
IOpMAMNYECKO Hayke 0CcO060e BHUMaHWE yoens-
eTcd pedopMNPOBAHNIO YIOJIOBHOWN IOCTULMH,
KOTOpPOE OCYLIECTBNAETCHA NOoCTynaTeNbHO C
cepenuHbl XX B. 1 CBOE OCHOBHOW LIENbIO BU-
ONT  paumoHanM3aumio  Ccyaonpou3BoaCcTBa,
MPUHUMNAMWN KOTOPOMN CTaHOBATCS O0CTMXe-
Hue obuiero cornacus n ceoboaa y4aCTHUKOB
cynebHoro npouecca. MMiMeHHo cBobopa, ns-
LEPXKN N BbIr0Abl CTOPOH ONpeaensioT BbiCO-
KA cocTaA3aTtesbHbIl NoTeHUuan B cyaebHom
npouecce, a posib cyaa 3aks4yaeTcs B pery-
JIMpOBaHNM B3aUMOLENCTBUS YHaCTHMKOB MPO-
Lecca ¢ Luenbto OCTUXeHns obLero cornacus
CTOPOH.

CocTtasartenbHOCTb Kak NPMHLUKMN NpaBa siB-
ngeTca npegMeToM uMccnegoBaHUs MHOMMUX
npaBoBefoB. TEPMUH «MNPUHLMUIM COCTSA3aTesb-
HOCTU» [OOCTATOYHO MCCNenoBaH B OTeye-
CTBEHHOW 1 3apybexHON IopUaNYeCcKon Hayke
B pasHble nepuoabl. Cpean pOCCUNCKNX yye-
HbIX, B YbWX paboTax onpenenseTcs OaHHbIA
npuHUMN, MOXHO HasBaTtb B. [l. CmupHoBa
[13], M. J1. Aky6a, A. A. Bnacosa, A. V. Tpycosa
[15], A. B. YnukaHogsa [18], A. B. CmupHoBa [11],
U. A. Kygpuny [3], C. O. LWectakosy [19],
B. B. byTtHesa [1] v ap.

B oTeyecTBEHHOIN IOPNONYECKON NUTEpaTy-
pe kaTteropus «COCTA3aTesIbHOCTb» WCMOJb-
3yeTcd B ABYX CMbICNax: kak ¢popmMa cyaonpo-
M3BOACTBA U NpuHUMN npasa [4, ¢. 12]. Ecnm
00600 MTb COBPEMEHHbLIE MPEACTaBNEHUS O
NPUHLUMNE COCTA3aTENbHOCTU, TO €ro MOXHO
onpenennTb Kak lopuandyeckuin aumanor cro-
POH, HaxXoASLLUXCSH B CrOpPE.

CerogHs 60NbLIOV UHTEPEC UMEET N3YHEHUE
3BOJIIOLMN JAHHOrO NpuHumna. ccneposaHne
BO3HUMKHOBEHUS MPUHLMNA COCTA3aTEeNIbHOCTM
B OTEYECTBEHHOW MPaKTUKE BbI3bIBAET HEKO-
TOpble 3aTPYAHEHMUS, TaK Kak TEPMUH «COCTS-
3aTefibHbl NPUHLUMN» BO3HUK CPaBHUTENIbHO
HepaBHO. CywecTBoBan M aHanor OaHHOro
npuHuMna B nctopum Poccuinckoro rocynap-
cTBa? PaccMoOTpuM 3BOMIOLMIO AAHHOIO MPUH-
uuna, ncxogss U3 MoHMMaHUSA MpPUHUKMNA COo-
CTHA3aTeNIbHOCTU KaK Iopuan4eckoro auanora
CTOPOH.

B [peBHEPYCCKOM rocynapcTBe CyaebOHbIi
NnPoLUEeCC HOCW COCTA3aTesibHbIA XapakTep.

NCTOYHMKM apeBHEro pycckoro npasa 3aduk-
CUPOBaIM HOPMbI, KOTOPbIE MO3BONSIOT ChOe-
naTtb cneayloLlme BolBOObI:

— BO-MEPBbIX, CTOPOHAaM, BCTynalLuM B
Crnop, NpPenoCTaBnsaIOChk PAaBEHCTBO NPas.;

— BO-BTOpbIX, cyaebHoe pa3bmpaTenbCTBO
Ha4YMHaNOCh NO VMHNLMATUBE OOHOMN N3 CTOPOH,
KOTOPOW NpenocTaBnsaiacb BO3MOXHOCTb 000-
CHOBaTb 3asiBieHHble TpeboBaHua. Mpu aTOM
OpYyror CTOpoHe NpenoCcTaBnsanoch NpPaBro noo-
KasaTenbCcTBa CBOEN HEBUHOBHOCTY;

— B-TPETbMX, CyAd ocTaBancs becrnpuctpact-
HbIM, OH OUEHWBan [oKa3aTenbCTBa, Npen-
CTaBJIEHHbIE y4aCTHMKamMu cyaebHoro crnopa, u
NPUHUMAN PELUEHUE;

— B-YETBEPTbIX, CyA BbIHOCWU PELUEHME B
YCTHOW pOpME;

— B-NATbIX, 0OCOOEHHOCTbIO COCTA3ATENIbHO-
CTW ObINO MPUMEHEHNE TakMX MPUMUTUBHBIX
cnocoboB [0Ka3aTenbCcTBa, KakK MWCMblTaHne
Xenesom, BOOOW, egMHOB0PCTBO UCTLA U OT-
BeTyuka. AHann3 T[pocTpaHHOM pepakumn
Pycckon Mpaeabl (cT. 32, 34-39, 74) nokaszan,
4YTO AaHHble MeToAbl He Obln dopmanmaoBa-
Hbl, TaK Kak B MICTOYHUKE O HUX HMYEro HE Cka-
3aHo.

OBONOUMS COCTA3ATENBHOIO NOAX0AA B CY-
OOMNPOMN3BOACTBE HAlUa OTPaxXeHue B Takmx
CPEOHEBEKOBbLIX WUCTOPUYECKMX WCTOYHUKAX,
kak Hosropopckas u lNckoBckas cyaHble rpa-
MOTbI, KOTOpble gaTtupytotca 1471 n 1467 rr.
Ecnn B Pycckon MNpaBpe Habnoganacbk 6ec-
MPUCTPaCTHOCTb cyda, To B HoBropoackomn
cyaHom rpamorte (CT. 57) 3adpUKCUPOBAHO CO-
OencTeme rocygapctea B cyneOHbIX Oenax.
Onsa paccnepoBaHus cyoeObHOro gena HasHa-
yancs cynebHbin npuctae. Ho cnegyet oTme-
TUTb, 4TO B HOBropoackon pecnybanke nHmum-
aTmea cyoebHoro pasbuparenbcTBa ucxoauna
OT YacTHOro fmua. Hanpumep, B cnyyae ncka o
BOPOBCTBE NpucTas 0693aH Obla 06bICKaTh N0-
0en, NoA03pPEBAEMbIX B COBEPLUEHMN KPAXW
[6, c. 313]. LaHHbIN dakT No3BONSET caenatb
BbIBOJ, YTO CyA HaumMHan nrpatb 60nee akTue-
HYIO POJib B CyAe0HbIX oenax.

OTmeTuMm euwle OgHYy OCOOEHHOCTb COCTS-
3aTeNbHOCTW, KOTOpasa Hawa OTpaxeHue B
3aKoHO4ATENbCTBE pecnybnuk, 3TO topuam-
Yeckoe 3akpenjieHMe MWHCTUTYTa CyaebHOoro
npencrtaBMTenbCcTBa B cyaebHomM noeauHke. B
CT. 58 lNckoBCKOM CyQHOM rpamoTbl YNOMUHA-
€TCS 0 BBEAEHUU MHCTUTYTA «NOCOOHMNYECTBA»
B cynebHomM noeanHke. JaHHbIA MHCTUTYT Obin
npenHa3HavyeH ass Tex, Ybu CUibl B CyaeOHOM
noeauHke OblM HE pPaBHbl: CMOPbl CUJIBHBIX
3[00POBbIX NIIOAEN C NOXWbIMU, XEHLIVHAMMU,
nogpocTkamm, Kanekamm, To eCTb C TEMU, KTO
He MOor NocToATb 3a ceb9, KTo bbin Bonee cna-
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ObiM B duM3mnyeckom cMmbicne. MpeacraButenm,
KOTOpble BCTynanu B cynebHbIli NOeanHOK 3a
cnabbix noaen, HasbliBannUCb MOCOOHUKAMM.
B otnnyme ot CKOBCKOM CYLHOW rpamoThl, B
HoBropoackoii rpamote 6binv NpeacTaBfeHb
npasuna cynedbHoro noeauHka, NpUHUMNamm
KOTOpPbIX ObIV PABEHCTBO B CUIE, OPYXWUK, 3a-
LWMTE N YECTHOCTb, Tak Kak MICTUHHOCTb CJIOB,
CKa3aHHbIX y4acTHMKaMun cynebHblx pa3dupa-
TEeNbCTB, BKJlOYAs NOCOOHMKOB, Ha cyne 06s-
3aTenbHO NOAKPENANACH MPUCATOA.

Ocob6eHHOCTbLIO CYoONPOU3BOACTBA B OaAH-
HbIX pecnybnukax B XV B. Oblna popmMannsaums
YronoBHOro npouecca. B HopmMaTuBHbIX ak-
Tax ykasaHo, 4To cyaebHoe pa3bupaTenbCcTBO
OOJKHO ObINo (pUKCUPOBATLCA B MNPOTOKOJE.
Takmm 00pas3oMm, B OTMHKME OT APEBHEPYCCKO-
ro npaea, cynedbHoe pelleHne B INCKOBCKOW 1
HoBropoackoii pecnybnukax BbIHOCUIOCb B
nMcbMeHHoW ¢popme [2, c. 85-87].

B koHue XV B. Obin npuHAT CynebHuk 1497 .,
KOTOpbIN BOGpan B cedbss HOPMbl OOBUHUTENb-
HO-COCTA3aTesNIbHOro Ccyaoonpou3BoacTBa. B
cynebHuke Tak Xe, Kak 1 B peablayLLyx NpaBo-
BbIX aKkTax, OTMe4YeHo, YTo cyaebHoe pa3bupa-
TeNbCTBO Ha4YMHAETCHA NO MHMLMATUBE UCTLA,
KOTOpPbI NogaBan B cya 4enobuTHyto (xxanoby)
Ha oTBeTYMKaA. AKTMBHAsA POJib Cyda TakXe npo-
aBnsieTcs B cynebHuke. Cya HasHadvan npucra-
Ba, KOTOPbIN AeNCTBOBa HA OCHOBE NPUCTaBs-
HOWM N CPOYHOM rpamMoTbl. ECnv B Ha3Ha4YeHHbIN
CPOK B Cy[, HE AIBMSANICA OTBETYMK, TO OH Npu-
3HaBasICA BUHOBHbLIM B NPECTYMNJIEHNN, a eC/n
nucreu, To 0OBMHEHME NpeKpaLlanocs.

OcobeHHOCTb 3akoHopaTtenbctBa MOCKOB-
CKOro rocypapcTea 3akJj4anacb B TOM, 4TO
OonblLuas posib OTBOAUNIACH MHCTUTYTY «MNOCHY-
wecTtBa» (cT. 67 CynebHuka 1497 r.). Mocny-
X1 — 3TO cBMaeTenu npectynneHuns. Ctpemne-
HMe 3aKoHoaaTesNbCcTBa K OObEKTUBHOCTMU Bbl-
pa3unsiocb B TOM, YTO MNOCNyXaMu MO ObITb
He BCe, KTO TaKOBbIM SIBJISIICSA, a TONbKO Te,
KOMY MOXHO Obl/I0 BEPUTb, KTO HE UMEsT MO-
panbHOM U MaTepuanbHON 3auHTEPEeCOBaHHO-
CTV B onpenesieHHoM ucxoae nena.

CocTa3aTenbHOCTb B MOCKOBCKOM 3aKOHO-
narenbctee KoHua XV B. nNposiBUAacb B TOM,
4YTO B 0COO0 BaXKHbIX Cly4Yasix Ha3Ha4vascs cy-
neOHbI NOeaMHOK, KOTOPbIA NPpUHUMan cTpo-
ro npoueccyanbHyio dopmy. OH npeanona-
ran pmM3mnyeckoe PpaBeHCTBO CTOPOH, NO3TOMY
€CNIN CUJbl ObINN HE PaBHbl, TO MOXHO ObIS10 UC-
nofib30BaTb yCyrn dorua-HaemHuka. Jlokasa-
TeNbCTBaAMM CYNTANIN MUCbMEHHbIE AOKYMEHTbI
M Npucsry.

3HaunTenbHble M3MEHEHUs B CyOonpou3-
BOACTBE CTanu npomcxoauTb B XVI B. OT0 ObI1O
CBSI3aHO C UeHTpanmM3auuen un YCuneHnem

rocygapcTea, 4TO NPUBENO K CNeayiowmm no-
CNneacTBUSM:

— BO-MEPBbIX, K YCUIEHUIO POaN cyaa B Cy-
nebHOM npouecce, YTO Bbipaxasochb B pacLuu-
PEHUN NOSIHOMOYUIA CYAEN — OHU MO Npes-
naraTb CBOM HamnpasfiIeHUs pPacCMOTPEHUS
nena;

— BO-BTOpbIX, cyaebHoe paccnepoBaHue
MOrI0 HayaTbCsd MO WHMUMATUBE rocypap-
cTBa. Takoe pa3bupaTenbCTBO Ha3blBAOCh
PO3bICKOM, OCOOEHHOCTbIO KOTOPOro Obin
MHKBU3NTOPCKUI, KapaTesbHbll xapaktep. K
PO3bICKHBbIM OENCTBUSM OTHOCUMIM  [OMNPOC
cBMAeTenen, npuiemMm gonpoc 06BNUHAEMOro B
NPECTYMIEHNN MOI MPOUCXOOUTb C MPUMEHE-
HMEM MbITOK M O4YHbIX CTaBOK. PelwieHne cyna
CTPOWJIOCh Ha pe3ynbTaTax gonpoca.

Takum 06pa3om, cOCTA3aTeNbHOCTb B CYy-
nedbHom npouecce B XVI B. Oblnia cuUbHO orpa-
HuyeHa. [loka3aTenbCcTBa BMHbI A00bIBANNCH
rocygapcTBOM, a He NII0AbMU UK UX NpeacTa-
BUTENSIMU, KOTOPbIE HAXOOMINCH B KOH(MIMKTE.
focynapCTBO MPUMEHSO NPUHYXAEHWE B NPO-
Lecce cyoornpou3BoacTBa, NO3TOMYy duUsnye-
CKOE Hacunne B MNpouecce AokasaTenbCcTBa
BWHbI CTasI0 0COBEHHOCTBIO PO3bICKA.

OBOMOUMS COCTA3ATENBHOCTU NPOUCXOAN-
fla B pamMKax U3MeHEeHus cyoonpom3BOoaCTRa.
B XVI B. po3bICK TONILKO Havas BXOAUTb B Npak-
TUKY U 3HAQYUTENIBHO OrPaHnNyni COCTA3aTerb-
HOCTb CTOPOH B paMKax CleACTBEHHbIX OENn-
CTBUI, HO COCTA3ATENBHOCTbL B pamMkax cyaa
coxpaHunacb. YronoeHble gena pasdoupanncb
Ha OCHOBE COCTS3aTeNbHOro Cygonpou3Bofa-
cTBa. 30ecChb cnegyeT OTMETUTb NOAUTUYECKUN
acrnekT N3MeHeHus cygonpomn3soncTtea. locy-
0apCTBO COXPaHSAN0 COCTA3AaTe IbHbIE HAYana B
Tex cynebHbIx genax, KoTopble CUNTANIO MEHEE
BaXXHbIMWN 1 6e30nacHbIMU OJS1 CBOEro yHK-
LMOHMPOBAHUS.

B XVII B. npogonxaeTcs HOpMaTMBHOE pas-
BUTME cyponpomnaeogcTtea. CoBoOpHOE ynoxe-
HMe 1649 r. BBOAUT HOBbIN MHCTUTYT — «OTBOL,
cyopu» (CT. 3 rn. X). OTBOAOM CyaAbU MOXHO
Obl;I0 BOCNONb30BAThCA B TOM Criyvae, korga
cyaps 6bl1 opyrom nnm BparoMm OgHOM U3 y4a-
CTBYIOWMX B KOHOAMKTE CTOPOH. CynebHbIn
MPOLECC OCYLECTBNSNCA B YCTHOM (pbopMe, HO
COMPOBOXOANICA MUCbMEHHBIM MPOTOKOJIOM.
CoxpaHunca MHCTUTYT «nocnylwecTtsa». CBu-
DEeTenbCckmne noka3aHns Urpaam rmasHyo poJib,
Tak Kak ABAS/INCb OCHOBAaHMEM ONS BblHECE-
HUS cyaebHoro peweHus. Ecnn ¢ nokasaHus-
MW CBUOETENEN BO3HMKANM NPOOAeMsbl, TO Cy4
OCYLLLEeCTBNAN 00bICK, KOTOPbIN BKJOYas B ce0s
c60op nNokasaHui Co BCEro HaceneHns o pakTax
npecTynieHnsa nMbo BUHOBHOCTU 0BBUHSAEMO-
ro. HaceneHvne gasano nokasaHus nopg, npucs-
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ron, KoTopble PUKCUPOBAINCL B NMUCbMEHHON
dopme N cKpennsaamMcb NOAMNCHLIO OMPOLLIEH-
HbiX nogen. CnegyeT OTMETUTbL OrpaHnNyeHns,
KOTOpble BBOAMNUCH /19 N1L, Yy4aCTBOBaBLUMX
B [a4ye NnokasaHWui: XXeHa He Morna gasaTtb No-
KazaHus NpOTMB MyXa, OeTU — NPOTUB poanTe-
nen, Xonon — NPoTUB XO39MHa.

B npouecce pa3sutnsa cyoonponsBoacTea B
XVII B. HENMB3S HE OTMETUTbL TaKylo TEHLAEHLMIO,
Kak ycuneHue ponu cyga. MMMeHHo cyabm npu-
HUMaIM peLweHnss OTHOCUTENbHO MOAJIMHHO-
CTWN 1 3HA4YeHUs gokasaTenbcTB. [Npogonxkana
CBOE€ pas3BuTMe Takas ¢dopma CneactBus, Kak
pPO3bICK, KOTOPbIA CBOAWACA K nNpecnenosa-
HUIO YrOMOBHbIX MPECTYNMHMKOB MO MHMLMATUBE
rocygapctea. [loBogom po3bicka CTaHOBUINCH
ykasbl Lapsi, AOHOCHI, Xanobbl. OrpaHnyeHne
npuHUMNa COCTA3aTENIbHOCTU BbIPAXasloCb B
MPUMEHEHNMN NbITOK, AONPOCOB 1 OYHbIX CTABOK.

B koHue XVII B. npounsowen orkas OT CO-
cTa3aTeNbHON (pOopMbl CYAONpoM3BOACTBa B
cooTBeTcTBMU ¢ Yka3om lNeTtpa | ot 21.02.1697
«O6 oTMeHe B cyaeOHbIX Aenax O4HbIX CTaBOK,
0 ObITUM BMECTO OHbIX PAcCNpOCy U PO3bICKY,
0 cBuaeTensx, ob 0TBoAE OHbIX, O NMpuUcsre, o
Haka3aHMax JKecBuaeTenem u O NOLIMHHbBIX
neHbrax» [7, c. 397-404]. locynapcTBO HAOO-
ro 0TKasajsocb OT COCTA3aTENbHOCTM U caena-
J10 CTaBKy Ha PO3bICKHYIO PopMy cynedHOoro
npouecca.

Bo BTOpOI1 NnonosumHe XIX B. B cyaebHbIN Npo-
LLECC BEPHYNACHA MPUHUUMN COCTA3ATENLHOCTN,
4yTOObLI 4OOMBATLCA CrpaBeasIMBOro N PaABHOIO
Ong Bcex cyaonpom3soactea. Boa3spar k npu-
MEHEHUIO COCTA3aTENIbHOCTU CTasl YacTbio Mo-
NOXeHWn cynebHolr pedopmMbl, KOTOpble Oblnn
3aKpensieHbl 1 yTBepXAeHbl B YCTaBe YrosioB-
HOro cymonpousBoactea (1864 r.), YctaBe o
Haka3aHusX, HanaraeMbiX MMPOBBLIMU CyObSAMM
(1864 r.), YupexaeHun cynebHbIX ycTaHOBNE-
Hu (1864 r.), YcTaBe rpa)aaHckoro cygonpo-
n3soacTtea (1864 r.). B nonoxeHusx cynebHowm
pedopMbl 3aKpeneEHO OTAENeHne npeaga-
pUTENBLHOrO CNeACTBUS OT cyda, TO ecTb yCcTa-
HOBNleHa CMellaHHasa d¢opma Ccyaonpons-
BOACTBA, BK/OYalllas B ceba OBe cTaauu:
1) nocynebHyto, KOTopas XxapakTepu3oBasach
HEernacHOCTbI, HEPABHOMPABMEM N MUCbMEH-
HOW (POpPMON BeLeHUs Aena; YronoBHbIA MNpo-
LLeCC MOrI Ha4MHaTbCS MO 3asBIEHNIO YACTHOIrO
W OONMXXHOCTHOMO Nnuua, 2) cynedbHoe pasdu-
paTtenbCTBO, KOTOPOE peanu3oBbiBaNO MPUH-
LMn cocTA3aTeNbHOCTU. B pamkax cyne®bHoro
pa3bupaTenbcTBa Oblin 3aKkpensieHbl Takue NUH-
CTUTYTbI, KaK rMacHOCTb M YCTHOCTb MPOLLECCa,
y4yacTue B NpoLecce CTOPOH 0O6BUHEHUS 1 3a-
WNTbI, MPe3ymMnuma HEBUHOBHOCTWU, MPUHLAM
CBOOOOHOWM OLEHKM [okasaTefbCTBa CyOoM

Ha OCHOBe OOCTOATENbLCTB Aena, anennsauus
MU Kaccauus, cyn npucsXHolx, agsokaTtypa [4,
c. 89].

B cooTBeTCTBMM C YCTaBOM YrosioOBHOIO Cy-
J0ONpPOon3BOACTBA COCTA3ATENbHOCTL CTAHOBU-
flacb METOO0M YCTAHOBNEHUS UCTUHBI [8; 17].
CTOpOHbI NoAy4YMAn NPaBo NPeaoCcTaBATb A40-
KasaTenbCTBa, NPMCYTCTBOBATbH Npu OONpoce
CBWAETENEN ONMOHEHTOB, AaBaTb 0O0bACHEHUS
Cyay 1 onpoBepraTb 4OBOAbLI APYr Apyra.

Cnepylowym 9Tanom 9BOIOLMM NPUHLUMNAA
cocTadaTenbHOCTN Obl1 COBETCKUIA nepuon. B
HosI6pe 1917 r. 6b1n NpuHAT OekpeT o cyae Ne 1,
KOTOPbI CTan QyHOAMEHTOM B CTPOUTENILCTBE
COBETCKOW cyaebHON cucTeMbl. Bblnn nMKBK-
OVpPOBaHbl BCE OOPEBOJIIOUMOHHbBIE CyaebHble
MHCTUTYThI. Cya OCYLLECTBASAN MECTHbIN Cyabs
eANHONNYHO. MeCcTO 0O6BUHUTENbHOM CTOPOHbI
3aHan NpPoKypop, cyaebHoro cnepoBaTtens —
HapoOA4HbI crnegoBaTenb. YTo kacaeTcd cocTs-
3aTenbHOCTU, TO GOpPMabHO OHA COXPaHanach
Ha cTaaun cynebHoro pasdupaTtenbcTsa U OT-
CYTCTBOBaJsia Ha CTaaunu paccneoBaHus nena.
B Hayane coBeTckoro nepuoaa Obi110 NPUHATO
0Ba yrosIOBHO-NpOLECCyabHbIX kogekca (1922
n 1923 rr.). MameHeHns 3akoHOOATENLCTBA
KacanMcb CTaguMm npeaBapuTeNlbHOrO pac-
criefoBaHMA: BO3pacTana poJib npokypopa, a
DEeATeNnbHOCTb CRefoBaTens nepexoguvna ot
cynebHOro BegOMCTBa B BEAEHNE NMPOKypaTy-
pbl. B 1929 r. cneacTBEHHbINM KOMUTET OKOHYa-
TenbHO BbI1 NepeaaH B NpPoKypaTypy, 4To Npu-
BEJI0 K TOMY, YTO «MPOKYPOPCKOEe LO3HaHue,
HageneHHoe, 0AQHaKko, y3yprnmMpoOBaHHbIMU CY-
JeOHbIMU MOJIHOMOYUAMK» «Oe3 Kakoro-amdo
cynebHOro yyactuss m He NMOCTaB/IEHHOE MNoA,
cynebHbIl KoHTpOonb» [12, c. 204, 206] nofaHo-
CTblO /MWAN0 YrofOBHbIM MPoOLEeCcC CoCcTsA3a-
TENBHOCTM.

B 1960 r. 6b171 NPUHAT YrosIoBHO-NPOLECCY-
anbHbli kogekc PCPOCP, B KOTOPOM NpUHLMNY
COCTSI3aTENIbHOCTN HAWOCb MECTO TOJIbKO
B TOM CJly4ae, ecnm B Ccyae YronoBHOe Oefo
paccMmaTpmBanoCb MPU yy4acTUM MAPUCSKHBIX
3acepnarenen (cT. 429). O6BMHEHNE MOTN Bbl-
HOCUTb CY4 U NPOKYPOP, NPUYEM CyA HE MOT
KOHTPONMPOBaTb 3aKOHHOCTb OENCTBUI NpPO-
Kypopa 1 cnegosaTtens, a npokypaTtypa KoH-
TponupoBana 3akoHHOCTb AencTteui cyga. B
CyOonpou3BoaCTBE OTCYTCTBOBaniM anenns-
uMs 1 NOpPSAOK peabnnntaunm HEBUHHO OCYX-
OEHHBIX, 4YTO FOBOPUT O BEPXOBEHCTBE 0OBUHU-
TeNbHOW BNacTu.

AHann3 pUONYECKON HAyKM COBETCKOro
nepuoaa nokasas, YTO Y4YEeHble MO-pasHOMY
OUEHMBANN HEOOXOAMMOCTb Hann4mns MpPUH-
uMna cocTa3aTeNIbHOCTU B YrOMIOBHLIX AENax.
Hanpuwmep, B. M. CaBuuknii u M. C. Ctporoeumy
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cuYMTanM gaHHbIM NPUHUMN GyHOAMEHTASIbHBIM
ONs BCEW CUCTEMbl COBETCKOrO YrosIOBHOIO
npouecca [10; 14]. MNMpn aTom cnenyeT obs3a-
TeNbHO OTMETUTb, 4TO MMeHHO M. C. Ctporosuy
cTaJs NnepBbIM B OTEYECTBEHHON IOPULANYECKOWN
Hayke y4eHblM, KTO cO34asn Hay4yHOoe 0BOCHO-
BaHMe MnpuHuMna cocta3atenbHocTn. OgHako
Oblnn N Opyrme OLEHKM, NOSIHOCTbIO OTpuLa-
IOlWMe POJib COCTA3ATENILHOCTU B COBETCKOM
Cyoonpou3BoACTBe, TakK Kak AaHHbIA NPUHLUNXN
cuntancsa OypXyasHbIM W HernpuemsemMbiM
AN coumanucTU4eckon cynebHOW CUCTEMDI
[16]. HDemokpatmsaumss m raacHoCTb, KOTO-
pble 3axBaTunu obulecTtBo Ha pybexe 1980-
1990-x rr., a Takxxe HeadPpPEeKTUBHOCTb NPaABO-
nopsiaka ctanm npeanocklikamu cyaebHowm pe-
dopmsbl, npegnaraemon B lNoctanosneHnn BC
PC®OCP o1 24.10.1991 «O koHuenuum cynebHom
pedopMbl B PCOCP». [JaHHbIA OOKYMEHT BO
MHOIOM Onpeaennn 3BOJIIOLNIO NMPUHLMNIA CO-
CTS3aTeNbHOCTM B COBPEMEeHHOM OOLecTBe.
B koHuenuun Obinn NOCTaBNEHbl cneayloLline
3aga4m  cynebHonm pedopMbl:  pasaeneHue
$OpM YrosIoOBHOro NMPOW3BOACTBA, CyAeOHbIN
KOHTPOJSIb HaA PEeLleHusiMM B pamKax npea-
BapUTENbHOIO paccnenoBaHnd, BBeAeHue
MPUHLUMNA COCTA3AaTENbHOCTU HA BCEX CTaamax
NMPOM3BOACTBA, PaCLUMPEHMNE BO3MOXHOCTEWN
CTOPOH Ansa cbopa mokasaTtenbcTtB. B cooT-
BETCTBME C KOHUENUMen B YronoBHO-MNpOLEC-
cyanbHbili kogekc PCPHCP (1960 r.) BHocMnuch
M3MEHEHUS!, CBA3AHHbLIE C €ro CMSr4YeHMeM:
BO-MEPBbLIX, paspeLllanca AOoNyCcK 3aluuTHUKA
K N0O03peBaeMoOMy B NPECTYNJIEHMN C Ha4Yana
3agepxaHus (1992 r.), BO-BTOpbIX, NpeaycMa-
TpMBaNOCb NpaBO NMuUA, Haxogsuwerocs nog
cTpaxen, obxanoBaTb Mepy MNpecedyeHus B
cyne (1992 r.); B-TpeTbux, BBOAUICS Cya Npu-
cskHbIX (1993 r.). CnenoyeT OTMETUTL, UYTO OC-
HOBHbIE MOJIOKEHUSI KOHLUEMUMW, CBA3aHHbIE
C MPUHUMNOM COCTS3aTENIbHOCTWN, B MOJIHOM
mMepe nposieatcs B YIK PP (2002 r).

Ha KOHCTUTYLUMOHHOM YPOBHE MPUHLMN CO-
CTA3aTeNbHOCTM B CyA0Npon3BoacTBe Obls 3a-
KpernneH B CT. 168 KoHcTuTyuum Poccuinckon
denepaunn B pepakunm 3akoHa Poccuiickon
®epepaunm o1 09.12.1992 [9, c. 187]. MpuHUMN
COCTA3aTeNbHOCTH, MO 3aAdyMKe 3akoHoaarte-
N, O0NXeH OblNl cTaTb CUCTEMHbIM, NMO3TOMY
ero sakpenunn B KoHCTUTyumuu Poccuinckon
®epepaunm (4. 3 cT. 123), DenepanbHOM KOH-
CTUTYUMOHHOM 3akoHe «O KOHCTUTYLMOHHOM
Cyne Poccuiickon depepauunm» (cT. 35), YINK
P® (cT. 15), MK P® (cT. 12), ANK PD (cT. 9). Ta-
KM 06pa3om, 3akoHoaaTe b, yKa3biBasi MPUH-
UMn cocTa3aTesibHOCTM B Pas3fiMyHbIX MPaBo-
BbIX akTax, He OybnupyeT, a ycunmBaeT ero
nencTeme.

OcobBeHHOCTAMM NpUHLUMNA CcoCTsa3aTesb-
HOCTU Ha COBPEMEHHOM 3Tare ctanaun crnenyto-
wme LOCTUXEHUS.

MpuHLUMN COCTA3aTeNIbHOCTU B YrOJIOBHOM
CyOonpou3BOACTBE rMpegnonaraer pasgene-
H1e GYHKUNIA 06BUHEHMS, 3aLUUTLI U pa3peLue-
HUA gena.

MpuHUMN cTan OencTBOoBaTb HE TOJILKO Ha
cTtagmn cynedbHoro pas3oupaTtenbCcTBa, HO U B
pamMkax npensapuTesibHOro CcneacTsus, Tak
Kak npegsapuTeNibHble MEeponpuaTmusa  OCy-
LWEeCTBNAITCA HE TOJIbKO MO NPOKYPOPCKUM
HaZA30pPOM, HO M Mo, CyAeOHbIM KOHTPOMEM.
NMeHHO cyn KOHTpoNmMpyeT cobnogeHne npas
yenoBeka U rpaxpaaHuvHa. B cynonpowussoa-
CTBE COXPaHWIN CyL NPUCSXKHbIX 3acenaTenen.
CTOpOHbI YronoBHOIrO nMpouecca HagenawTcs
paBHbIMIM NpaBaMn: BO-NEPBbLIX, NPEeabABNAATb
JoKa3aTeNbCTBa CBOEW NpPaBOTbl, BO-BTOPbLIX,
CrnopuTb M MO-CBOEMY uanaratb ¢akTbl. [Mpu
9TOM Cy[4, Npu peleHun YrofoBHbIX OeST He
BblpaxxaeT UHTepPeChbl HX OAHOW CTOPOHbLI KOH-
dankTa, OCTaBasiCb NACCUBHbIM HabnwgaTe-
JIeM, KOHTPOINPYIOLLMM 3aKOHHOCTb Y 060CHO-
BAHHOCTb PELUEHUS.

B cootBetcTBUM ¢ YINK PD koHTponb cyna
ocywecTtensetca nytem: 1) Bblgaum cyneb-
HblX PELUeHWn Ha npaBO NpPoOBeAeHUs Cclen-
CTBEHHbIX OENCTBUIA, OrpaHnNyYMBalOLMX KOH-
CTUTYUMOHHbIE MpaBa rpaxgaH (4. 2, cT. 29,
CT. 165); 2) paccMOTpeHns 1 paspeLleHns xa-
100 y4aCTHMKOB NPOLECCa Ha PeLUEHNs N OeNn-
cTBMSA (Oe3pencTeBue) OO3HaBaTens, cneno-
BaTens M NpokKypopa, CnoCOOHbIE MPUYUHUTD
ywepb Mx KOHCTUTYLUMOHHBIM MpaBam M CBO-
6omam unm 3aTpyaHUTb 4OCTYN K NPaBOCYOuIO
(cT. 125).

3apaya cyga 3aknoyaeTcs B obecnedyeHumn
YCNIOBUI ANS peanm3aumn npuHULMNna cocTs3a-
TeNbHOCTU Y4aCTHMKAMM NPOLLECCa U NPUHATUSA
peweHns o6 ucxone gena. B ceow o4vepeap,
YMNK P® HauenvBaeT cyq 1 OpraHbl Yrol0BHO-
ro npecnenoBaHns Ha NOMHOTY UCCea0BaHUS
obcToaTenbCcTB Aena (CT. 73), BCECTOPOHHOCTb
uccnegoBaHusa (N. 5-7 cT. 73), He3anHTepe-
COBaAHHOCTb, OOBLEKTUBHOCTb, OecnpucTpacT-
HOCTb CyAa M OPYrnx y4aCTHUKOB YrOJSIOBHOIMO
npouecca B WUCCNegoBaHMM OOCTOATENLCTB
nena (CT. 61-72).

CnepoBatenbHo, MpUHUMN COCTA3aTESb-
HOCTM 0BecneYmMBaEeT peLleHne npoLueccyasb-
HbIX 3224, Tak Kak C ero NoMoOLLbI0 Cy, MOXET
YCTaHOBUTb UCTUHY U BbIHECTU CNpaBeaIMBbIN
NMPUroBOp Mo PEeLLUEHUIO YroI0OBHOIO Aena.

Taknm o6pasom, aHaIM3 3BOJIIOLUN MPUH-
Lumna cocTasaTenbHOCTM Nnokasars, 4To B pes-
HEpPYCCKOM rocynapcTee, B nepuon pasnpo-
oneHHoctn Pycn u B nepumon, MOCKOBCKOro

BECTHUK MHCTUTYTA
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rocygapcrtea CyullecTtBoBajna cocTs3artesib-
HOCTb cyanebHoro npouecca. lNMpuyem 3BOSIO-
LUMS COCTA3aTesIbHOCTU OCYLLEeCTBAs/lacb B
CTOPOHY CYXEHUs1 ee posn B Cyaornpou3Bo/-
CTBE U BO3pacTaHWs pPosn rocygapcrea, Ko-
TOPOE MCMOJSb30Basio KapaTesibHble, HECOCTS-
3aTeNbHble MexaHMU3Mbl, 0COOEHHO B nepuom,
YKpenaeHust BNacTu, C LEeSIblo COXPaHEHUSA He-
3bI6N1EMOCTN rOCYAapPCTBEHHbIX yCToeB. Bo3s-
BpalleHne K COCTaA3aTefNIbHOCTU B CYAOMNpo-
M3BOACTBE NPOU30OLLI0O BO BTOPOW MOJSIOBUHE
XIX B. n npocywectesoBano oo 1917 r., noatomy
COCTHA3aTeSIbHOCTb HE CMOr/1a COXPaHUTbLCS HU
B GopMasibHON, HU B HEPOPMAIbHOW cucTemMe
LeHHoCcTen. B coBeTcKkon NpaBOBOW cucTemMe
COCTA3aTe/IbHOCTb HE MOr/1a ObITb MPUHLIUMOM,
Tak Kak accouumpoBanach ¢ 6yp)yasHbiM Npo-
wneiM. PakTnyeckoe BO3BpaALLEHME OAHHOrO
MPUHUMNA B 3aKOHOOATENIbCTBO, HAyKy U Yro-
JIOBHYIO MPakTUKY NPOM30LLISIO TOJIbKO Ha pybe-
xe XX-XXI BB.

dnntenbHoe nrHopmpoBaHme npuHumna co-
CTA3aTeNIbHOCTM B YrOSIOBHOM MpOLLecce npu-
BEJI0 K TOMY, 4TO BBEAEHME NPUHLMNA B HaLWIN
[HW Bbl3blBA€T BO3HMKHOBEHME NPOTUBOPEHNIA
M «MepeKoCcoB» B IOPUANYECKON npakTuke. 3a-
KOHOLATENLCTBO pearupyeT Ha AaHHble NPOTU-

[l CNUCOK JINTEPATYPbI

Bopeuns. Hanpumep, npaBo cyna TpeboBaTtb
M nccnenosatb N0 COOCTBEHHOW MHULUMATMBE
JokasatenbcTBa MNpu HannMyMm HeobXoAuMOo-
CTV NPOBEPKM NOBOAOB CTOPOH, NPUBEAEHHbIX
MMKW, B COOTBETCTBUM C onpeneneHmem KoH-
ctutyumoHHoro Cypa Poccuinckon depepa-
umm ot 31.01.2011 Ne 12-o0. B gaHHOM cnyyae
npaBo TpeboBaTb O0KA3aTeNIbCTBO HE pac-
cMaTpuBaeTCs Kak HapyLleHue npuHLumMna co-
CTA3aTenbHOCTM, a HAaobopOoT, CNOCOOCTBYET
OOCTUXEHUIO UCTUHBI, CNeaoBaTesibHO, YCUNU-
BaeT NPMHLMWI.

3akoHoOaTenbHOEe 3akpenseHne npuHumna
COCTA3aTeNbHOCTU CO34aN0 rapaHTUM ero
cobnogeHua. [loatoMy paccmaTpuBaeMbiii
NPUHUWN UrpaeT 60/bLUYyi0 POJib B YrO/IOBHOM
npouecce. Ero noteHuman, ¢ 0aHO CTOPOHBbI,
NO3BOJIAET peann3oBaTb Takue MNPUHLWIbI,
Kak He3aBMCMMOCTb Cyda M MpoLeccyasibHoe
paBEHCTBO CTOPOH, a C APYyron — o6ecneyunTb
npasa rpaxaaH Ha cyaebHyto 3awmTy [5].

Cnenyet OTMETUTb, YTO MPUHLMMN COCTA3a-
TENbHOCTU CTan OOLWENPUHATLIM SABJIEHNEM,
HO BOMPOC O TOM, AENCTBYET N OH Ha cTaann
npenBapuTenbHOro paccneanoBaHns, 0cTaeTcs
OVUCKYCCUOHHBbIM U aKTyasbHbIM A1 HAYYHOr O
nccnenoBaHus.
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