387

Jurisprudence
DOI 10.46741/2686-9764-2021-15-2-387-395
UDC 343.811

Lawful and Unlawful Acts in the System of Legal Facts of Penal Law:
Theory of the Issue
EGOR E. NOVIKOV
University of FSIN Russia, Saint Petersburg, Pushkin, Russian Federation
ORCID: https://orcid.org/0000-0003-1556-1364, e-mail: mavr-85@mail.ru

Abstract
Introduction: the article considers lawful and unlawful acts as major types of legal
facts that influence the functioning of penal relations. In the theory of law, these legal
phenomena have remained virtually outside the scope of scientific attention; such a
situation is contrary to the needs of penal science and application practice. Aim: by
analyzing lawful and unlawful acts, we seek to identify features, signs and internal content
of these legal facts, to identify issues related to enacting the analyzed legal phenomena in
the norms of law, and to determine ways to address these issues. Methods: comparative
legal method, empirical methods of description and interpretation; theoretical methods of
formal and dialectical logic, interpretation of legal norms. Results: the analysis of lawful
acts allowed us to identify their features, internal content and recommendations for their
consolidation. Having studied unlawful acts, we were able to consider the essence, types
and features of objectively illegal acts committed by convicts. Conclusions: when studying
lawful acts, we formulated a conclusion that the legislator should exclude lawful omission
where it “intersects” with the obligation of the subject of penal legal relations to act (when
the right of the subject is, in fact, their duty). The article summarizes, that the commission
of an objectively illegal act by the convict should not be the basis for bringing them to
liability. Legal facts that indicate a different (not objectively illegal) delinquent behavior of
a convict, regardless of its type, should entail that the convict be held liable mandatorily.
However, the legislator does not record these infringing legal facts in the chapters that
regulate the execution and serving of sentences in the form of deprivation of the right to
hold certain positions or engage in certain activities, in the form of arrest and all types of
punishments intended for military personnel; all this, we believe, significantly complicates
the development of penal legal relations.
K e y w o r d s : legal facts; lawful acts; unlawful acts; penal legal relations; objectively
illegal acts; unlawful omission; lawful omission.
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Introduction
The theory of legal facts does not belong to
the new branches of legal science; pre-revolutionary and Soviet jurisprudence, legal scholars of modern Russia [3; 6; 15; 19] and foreign
countries tried to tackle problems related to
facts [16–18].
Nevertheless, noting a high level of scientific
elaboration on the theory of law, we have to admit that the facts that influence the functioning
of penal relations have remained outside the
scope of scientific attention; such a situation
does not satisfy the needs of penal science and
application practice. Only some legal schol-

ars, namely N.M. Ibragimova, N.I. Polishchuk,
V.I. Pinchuk, A.S. Sevryugin, have produced
thorough answers to a number of specific issues concerning the legal phenomena under
consideration.
We should note that the norms of penal law
contain both lawful and unlawful legal acts,
which can be divided into actions and omissions.
Lawful and unlawful actions and omissions
as legal facts that influence the functioning of
penal legal relations.
The legality of an act of the subjects of penal legal relations determines the presence of
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permission, obligation or prohibition of certain
behavior in law. In other words, a legitimate legal action/omission will be the active/passive
behavior of legal entities that implement the
norms of permission, obligation and prohibition
established by law.
Revealing the features of lawful actions of
the subjects of penal legal relations, we note
that they are aimed at the use of permissive
norms and execution of binding norms (fig. 1).
Proceeding from the viewpoint of N.G. Aleksandrov, who consolidates “possible behavior
and required proper behavior in legal norms...

in the form of models of legal subjective rights
and legal obligations” [13, p. 541], the legislator
directs the activities of the subjects of legal relations toward achieving the goals set out in the
penal legislation.
Lawful legal facts-actions of the subjects of
penal legal relations with the use of permissive
norms comply with the following requirements
(features):
– the emergence of these legal facts should
not be driven by the compulsion of the subject
of the legal relationship to implement permissive regulations;

Figure 1
Правомерные деяния – Lawful acts; Правомерные действия – Lawful actions; Правомерные бездействия – Lawful
omissions; Использование дозволяющих норм – Use of permissive norms ; Исполнение обязывающих норм – Execution
of binding norms; Соблюдение запрещающих норм – Compliance with prohibiting norms

– the refusal of the subject of law to use the
considered facts and actions should not contribute to bringing the participant of a penal legal relationship to any type of liability;
– the subject of penal legal relations should
be able to implement lawful facts-actions without hindrance;
– these legal facts should entail the emergence of the following possibilities for the authorized subjects of penal legal relations: 1) to
enjoy material or spiritual benefits and/or 2) to
require other persons to perform actions that
correspond to the content of the legal fact and
the relevant legal relationship.
The features inherent in legitimate legal
facts-actions and based on the execution of
binding norms by the subjects of law are qualitatively different from those discussed above.
These features include the following:
– the subject of penal legal relations should
initiate the occurrence of a given legal fact-ac-

tion regardless of their personal attitude toward
the actions performed and the legal relations
they may generate;
– the refusal of the subject to perform legitimate legal facts-actions based on the implementation of binding norms should ensure that
the subject of penal legal relations be brought
to liability mandatorily;
– the performance of these legal facts-actions may or may not satisfy the interests and
needs of the persons who perform them (for
example, when a convict sentenced to imprisonment arrives at their workplace, this fact may
or may not represent a legitimate legal fact-action that generates legal relations satisfying the
interests and needs of the convict).
These legal facts are represented in penal
law by a large number of legal prescriptions.
Thus, if a convict purchases foodstuffs (Article
88 of the RF Penal Enforcement Code) then
the fact of purchase, which is aimed at imple-
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menting the rights of the convict (i.e., norms of
permission) to obtain ownership, will be legally significant; and the actions of an individual,
which are associated with compensation for the
damage (Article 102 of the RF Penal Enforcement Code) inflicted on the correctional facility,
constitute a legal fact that supports the corresponding binding norm.
We believe that a lawful action does not involve the use of prohibiting norms, since they
declare that the subject should not perform
certain actions defined in the law: the behavior
of an individual who violated the requirement
that proceeds from a prohibiting norm cannot
be called a lawful action.
Lawful legal facts-omissions influence legal
relations focused on compliance with prohibitive norms and the use of permissive norms.
Previously, penal science has not focused on
analyzing lawful omission as a legal fact. But,
according to the study of legal doctrine, we
can conclude that in a limited number of works
it allows for the existence of lawful omission.
Thus, according to the opinion of V.N. Kazakov, lawful omission is the behavior of subjects
of law that is aimed at “... the implementation
of the vast majority of prohibitive norms...”
[3, p. 20].
It is difficult to overestimate the importance
of lawful legal facts-omissions focused on
compliance with prohibiting regulations. We
agree with N.N. Rybushkin, who points out that
“while complying with prohibiting norms, subjects of law in a way separate themselves from
displacing relations and do not enter into them”
[12, p. 17].
For example, convicts serving sentences in
the form of corrective labor are prohibited from
resigning voluntarily (Part 3 of Article 40 of the
RF Penal Enforcement Code); the administration of the correctional institution must not use
convicts to perform the works (e.g., maintenance and repair of technical means of protection and supervision, etc.) established by the
internal regulations of the correctional institution (Order of the Ministry of Justice of the Russian Federation no. 295 dated December 16,
2016). Passive conduct in the above examples
is socially useful, necessary and required, and
it plays a positive role and serves as a condition
for the normal functioning of penal legal relations. The subjects avoid conflicts and take into
account public interests by observing the prohibitions aimed at preventing possible implications that are undesirable for society, the state,
and individuals [10, p. 159].

The conduct of the subjects of penal legal
relations that are connected with the non-use
of permissive norms can also be a lawful legal fact-omission that affects penal legal relations.
V.N. Kudryavtsev spoke about the obligation to distinguish lawful omission. However, he
rightly notes that in some cases the benefits of
non-implementation of permissive norms are
questionable. The researcher argues that “if
compliance with prohibitions does not arouse
doubt from the point of view of usefulness and
adequacy”, then the second type of lawful omission, “consisting in the non-use of one’s right”,
is heterogeneous” [4, p. 137]. In other words,
the omission of the subjects of penal legal relations who do not use permissive regulations is
not always necessary, justified and useful.
We can provide the following examples of
legal facts-omissions, which on the one hand
are lawful and on the other – questionable and
hindering normal functioning of penal legal relations:
– when a convicted person serving a sentence in the form of corrective labor or imprisonment does not apply to the authorities of the
penitentiary institution with a statement about
ensuring his/her personal safety (Part 2 of Article 13 of the RF Penal Enforcement Code).
According to 76% of surveyed staff of pre-trial
detention facilities and correctional facilities,
it is not always possible to eliminate threats to
personal safety in a timely manner if there is no
application from the convicted individual;
– we agree with the opinion of the majority
of staff of probation inspectorates (82%) who
noted that the cases when pregnant convicts
do not appeal to the court with a petition for
suspension of sentence in the form of compulsory labor (Part 3.1 of Article 26 of the RF Penal
Enforcement Code) or corrective labor (Part 5
of Article 42 of the RF Penal Enforcement Code)
negatively affect the relations in the sphere of
execution and serving criminal sentences;
– the cases when ill convicts sentenced to
compulsory labor (Part 3 of Article 26 of the RF
Penal Enforcement Code) or corrective labor
(Part 4 of Article 42 of the RF Penal Enforcement Code) do not appeal to the court for exemption from punishment due to the fact that
they have a severe disease also affects penal
relations.
Thus, the refusal of convicts to use their
rights in some cases negatively affects the development of penal legal relations, but the person bears no responsibility for such conduct.
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Penal legislation contains similar legal factsomissions (i.e., facts based on the non-use of a
right, but generating negative implications) that
illustrate the conduct of agents executing criminal penalties (measures), for example, when
prison staff do not use incentive measures such
as rewards in relation to convicts when there is
sufficient reason to do so: “... good demeanor,
conscientious attitude toward labor and education, active participation in educational activities” (Paragraph 1 of Article 113 of the RF Penal
Enforcement Code).
However, it would be fair to note that most often the above-mentioned omissions on the part
of prison staff not only have a negative impact
on the development of penal legal relations, but
can also be the basis for bringing them to justice. This happens when the right of the subjects
of legal relations is, in fact, their official duty. In
this case an individual cannot refuse to exercise the right enshrined in the law. Otherwise,
the omissions of participants of legal relations
based on these specific rules would be a legal
fact, which gives rise to legal liability. Considering this phenomenon, V.N. Kudryavtsev notes
that in order to avoid a negative outcome, law
enforcers should answer the following question: does the use of their rights coincide with
the non-fulfillment of their duties? [4, p. 137].
In penal law, one can distinguish an extensive
list of legal facts that have a similar dual nature:
– prison administration may not waive its
right to perform inspection of persons, their
belongings, and vehicles in the territory of the
prison and its adjacent areas that are under the
requirements of the regime, and may not waive
its right confiscate prohibited items and documents (Part 6 of Article 82 of the RF Penal Enforcement Code);
– prison administration may not waive its
right to use audio-visual, electronic, or other
technical means of supervision and control to
prevent jailbreaks and other violations of law
(Part 1 of Article 83 of the RF Penal Enforcement Code), etc.;
The considered coincidence of the use of
one’s rights with the performance of one’s duties in penal law is found only in subjects who
execute criminal penalties (measures).
We should note that the presence of such
norms in penal law may lead to their incorrect
interpretation by practitioners and to subsequent omissions, which negatively affect the
functioning of penal legal relations. This thesis
is confirmed by the results of a survey of prison
staff, 22% of which indicated that the staff may

not apply penalties (!) to the convicts in case
they committed a violation, since it is the right
of the staff, rather than their obligation.
It is possible to find a solution to this issue,
first, not only through legal education (as V.N.
Kudryavtsev points out), but also by revising the
content of such norms. Thus, we believe that it
is possible to eliminate negative implications of
lawful omissions, which arose after an ill convict
sentenced to compulsory labor had not submitted an appeal for exempting them from serving
their sentence, if correctional institutions will
have the right to petition the court for the convict’s exemption.
Second, if the legislator transfers certain
rights into the category of duties, it would also
help eliminate some negative omissions. For
example, Part 6 of Article 82 of the RF Penal Enforcement Code must contain a statement that
prison administration has not the right, but the
obligation, to perform inspection of persons,
their belongings, and vehicles in the territory of
the prison and its adjacent areas that are under the requirements of the regime, and confiscate prohibited items and documents, the list
of which is established by the legislation of the
Russian Federation and internal regulations of
correctional institutions.
It is necessary to emphasize that not every
lawful omission should be considered as a legal fact. It can be considered as such if it does
not have a direct impact on the functioning of
penal legal relations, if it is not legally significant, i.e. does not generate, change, suspend
or terminate legal relations. For example, if a
convict does not use their right to phone calls, it
is a lawful omission, but not a legally significant
fact, since it does not affect the functioning of
any penal legal relations.
Lawful omission includes such legal facts
that can only act as elements of the actual composition. In penal law, omission, in the absence
of its connection with other legal facts, will not
give rise to legal relations. But this does not diminish the role of the conduct under consideration, since each of the elements of the actual
composition is important in its own way and has
an independent significance.
Let us consider the following example: penal
legal relations connected with a convict being
transferred from the medium security prison to
a relaxed security prison will not occur if there
are no facts to which the legislator has attached
legal value by enshrining them in law: the lack of
penalties for violations of the established order
of serving the sentence, and conscientious at-
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titude toward work (Part 2 of Article 120 of the
RF Penal Enforcement Code).
In this case we are interested in the absence
of penalties for violation of the established order of serving a sentence, which may be formed
only if there is a legal symbiosis between the
lawful action and compliance with binding
norms (conscientious attitude toward labor)
and the lawful omission oriented toward observance of the norms that prohibit, for example,
consumption of alcoholic beverages or narcotic
drugs or psychotropic substances, disobedience to prison administration, gatherings of
convicted persons for the purpose of committing offenses, etc. In this case, lawful omission
will be a legal fact, the mandatory presence of
which entails the formation of appropriate penal legal relations.
Speaking about unlawful acts (fig. 2), first of
all, we should note that the theory of law clas-

sifies unlawful conduct into objectively illegal
acts and infringing legal facts.
Despite obvious interest of legal scholars
such as S.S. Alekseev, V.B. Isakov, S.I. Samishchenko, A.M. Khuzhin to objectively illegal acts,
this issue has not become a subject of thorough
research in Russian science. We agree with I.A.
Minnikes [6, p. 19], who notes that the situation
in educational literature is largely similar: only
some textbooks on the theory of state and law
mention this type of acts. Penal science is not
an exception, because it has not considered
the issues of objectively illegal conduct as a legal fact at all.
Almost all representatives of legal science who
classify unlawful acts into these two types note
that objectively illegal conduct is an illegal, disapproved, harmful, but crimeless act, which is expressed in non-fulfillment of legal obligations and
non-compliance with prohibitions [1, p. 353].

Figure 2. Unlawful acts
Неправомерные деяния – Unlawful acts; Действия/бездействия (активные/пассивные) – Actions/omissions (active/
passive); Объективно-неправомерные деяния – Objectively unlawful acts; Правонарушающие – Infringing; Незначительные проступки – Minor offences; Правонарушения, детерминирующие признание осужденного злостным нарушителем –
Offences determining the recognition of a convict as persistent offender

Objectively illegal acts contained in penal law
can be divided into two groups:
1) the first group should include objectively
illegal acts that are contained in penal law, but
the legal relations they affect are outside the
scope of the subject of penal legal regulation.
These are “classic” legal facts of this kind, and

they are contained in the legislation under consideration in a limited number. They can, for
example, include crimeless infliction of material damage on the correctional center by the
convict (Part 2 of Article 60.20 of the RF Penal
Enforcement Code) or unintended infliction of
bodily self-harm (Part 2 of Article 102 of the RF
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Penal Enforcement Code). First of all, the group
includes acts that have resulted in work-related
accidents and injuries. For example, in 2018,
the number of convicts who were injured at
work amounted to 228 people [8, p. 60].
2) the specific feature of the second group of
legal facts is that they have a direct impact on
the legal relations functioning in the sphere of
execution and of criminal penalties (measures).
These legal facts include objectively illegal
acts, which are such due to the presence of “...
a certain reason that prevented the convicted
person from fulfilling the requirements defined
by law” [11, p. 118]. We are talking about viable
reasons, the presence of which excludes the
possibility of bringing a person to justice for
committing an unapproved act. As an example,
let us look at the following objectively illegal
acts, which are considered as such in connection with valid reasons: absence from compulsory work for more than two times during the
month (Part 1 of Article 30 of the RF Penal Enforcement Code); non-compliance of the convict, who is sentenced to incarceration, with restrictions established by the court (Item “b” of
Part 1 of Article 58 of the RF Penal Enforcement
Code); failure of the convict to visit a probation
inspectorate to undergo registration (Item “g”
of Part 1 of Article 58 of the RF Penal Enforcement Code) [7, p. 45-51]; refusal to work or
stoppage of work (Part 1 of Article 116 of the RF
Penal Enforcement Code), etc.
Acts included in both groups possess all the
features inherent in objectively illegal conduct.
First, the formal sign of such behavior is illegality, which is expressed in violation of the
norms of law. The behavior of a convicted person is illegal if it does not meet the requirements
of binding or prohibiting norms. For example,
infliction of material damage on the correctional facility or infliction of bodily self-harm violate
the provisions of federal legislation (Part 2 of Article 11 of the RF Penal Enforcement Code) and
by-laws, which state that the convicted person
is obliged to “take care of the property of the
correctional facility and other types of property” (Item 15 of Section IV of the Order of the
Ministry of Justice no. 329 dated December 29,
2016) and not to inflict “bodily self-harm” (Item
17 of Section III of the Order of the Ministry of
Justice no. 295 dated December 16, 2016).
Second, the objectively illegal acts that we
are considering in this paper are committed
guiltlessly, i.e. the person does not realize and
cannot realize the illegality of their actions due
to the circumstances of the case, or does not

foresee the possibility of negative implications
and cannot and should not have foreseen them
due to the circumstances of the case [4, p. 62],
or cannot prevent the occurrence of negative
consequences due to the presence of exceptional circumstances. We believe that the legislator, when determining the category of “viable
reason”, assumes that the convicted person,
according to the general rule, is aware of and
anticipates the onset of consequences, but the
presence of exceptional circumstances does
not allow them to fulfill the duty or comply with
the prohibition.
Third, such behavior has a negative impact
on the functioning of correctional institutions
and causes harm.
Fourth, since they are legal facts, the objectively illegal acts cannot but affect the functioning of legal relations. The first group of legal
facts, as we have already noted above, affects
the functioning of legal relations that are outside the scope of penal legal regulation. The
objectively illegal acts that belong to the second group of legal facts generate, change or
terminate legal relations that are directly influenced by the norms of penal law.
Fifth, a convicted person, having committed
an objectively illegal act, may refrain from participating in the restoration of the violated penal relations, and may not be held liable (note:
we share a viewpoint of some legal authors
who state that in some cases objective liability
takes place in legal relations regulated by state
civil (private) and international law. See, for example: [5, p. 44]). In this context, we agree with
A.M. Khuzhin [14, p. 20; 15], who notes that
an individual should be held liable only for the
commission of an offense that includes all the
components inherent in misconduct, including
such component as guilt.
The convict’s volitional conduct that interferes with the normal functioning of penal legal relations is an infringing legal fact that entails bringing the convict to disciplinary liability.
We share the opinion of L.I. Petrazhitskii, who
points out that “illegal and prohibited actions
are such actions or omissions that are contrary
to the requirements (“dictates”) of the law and
lead to known (unprofitable for the violator) legal implications, for example, an obligation to
compensate for the damage caused or to suffer punishment” [2, p. 361].
The presence of these legal facts indicates
the non-performance or improper performance of binding norms and non-compliance
with the prohibiting prescriptions. Proceeding

SCIENCЕ AND PRACTICЕ JOURNAL

393

Jurisprudence
from the content of this statement, we can distinguish three groups of legal facts that indicate
the convict’s infringing conduct:
1) non-performance of duties. These legal facts, compared to the other two, are represented in penal legislation in the greatest
number; it is for a reason, since the legislator
focuses more on formalizing in the RF Penal Enforcement Code those duties of convicts, the
non-execution of which entails the emergence,
change or termination of penal relations;
2) improper performance of duties. These
legal facts in their legal nature are as similar as
possible to those discussed above. However,
their presence indicates that the convict de jure
did not refuse to perform the prescribed duty,
but performs it carelessly, untimely, incorrectly,
inaccurately, and not in full. According to the
staff of correctional facilities, legal facts of this
kind can include, for example, failure to keep
one’s sleeping place and working place tidy and
in order, failure to observe personal hygiene
rules in full, etc. In the above examples convicts
do not refuse to perform the established duties,
rather, they do not fulfill them to the fullest extent.
3) non-compliance with prohibitions. The
presence of this legal fact indicates that the
purpose of the prohibition, which is to keep convicts from committing an unlawful act (“... and
thereby achieve a conflict-free state of public
relations” [11, p. 12]), has not been achieved.
The analysis of penal legislation proves that
the failure of convicts to comply with prohibitions is what the legislator “condemns” more
than other cases of their misdemeanor. In other
words, the presence of a separate legal fact, as
a general rule, is the basis for bringing a convict
to a more serious type of liability; this is pronounced most clearly in the norms governing
the execution and serving of custodial sentences. For example, all the acts stipulated in Part
1 of Article 116 of the Penal Enforcement Code
of the Russian Federation (this part establishes
the infringing conduct of a convict, for which
they can be recognized as maliciously violating
the established procedure for serving a custodial sentence) are legal facts emerging in connection with the violation of a prohibition.
Infringing legal facts can also be divided into
two types: 1) minor offenses and 2) legal facts,
that lead to recognizing the convict as maliciously evading serving a sentence (measure)
and also as maliciously violating the established procedure for serving a sentence (this
category should also include a legal fact that

gives grounds for recognizing probationers as
persons who systematically violate the requirements imposed on them).
The infringing legal facts that belong to the
first group are convicts’ acts that are condemned by law, but to a lesser extent. These
legal facts, regardless of what type of punishment they characterize, contain the conduct
that causes minor harm to penal legal relations.
The convict is recognized as a “conventional”
violator rather than malicious violator. However,
if a convict commits the same offense again,
then in a number of cases it leads to this legal
fact being “transferred” to the second group.
For example, a one-time violation of work
discipline by a person sentenced to compulsory labor is a legal fact that gives rise to legal
relations in the field of recognizing a person as
a violator of the conditions for serving the relevant sentence. This behavior is condemned, but
it is recognized as insignificantly violating penal
legal relations. But if the convict violates work
discipline once again within a month, this will
be the fact for recognizing the convict as maliciously evading compulsory works (Part 1 of
Article 30 of the RF Penal Enforcement Code),
which gives rise to legal relations in the sphere
of replacing compulsory works with other kinds
of punishment (Part 2 of Article 29 of the RF Penal Enforcement Code).
Legal facts with similar content can be also
found in those chapters of the RF Penal Enforcement Code that regulate the execution
(serving) of punishment in the form of corrective labor (Part 3 of Article 46 of the RF Penal
Enforcement Code), incarceration (Part 4 of
Article 58 of the RF Penal Enforcement Code),
compulsory labor (Part 3 of Article 60.15 of the
RF Penal Enforcement Code).
In addition, legal facts of the second group
should include those infringing acts that significantly violate penal legal relations. Committing even one such act is the basis for the
emergence of legal relations in the sphere of
recognizing the convict as maliciously evading serving the punishment (measures) and as
the worst offender of the established order of
serving the sentence. Such legal facts include,
for example, non-payment of the fine (Part 1 of
Article 32 of the RF Penal Enforcement Code);
concealment of the place of one’s location (residence) (Item “c” of Part 1 of Article 30, Part 3 of
Article 46, Item “c” of Part 4 of Article 58 of the
RF Penal Enforcement Code), the convict’s refusal to use technical means of supervision and
control (Item “b” of Part 4 of Article 58 of the
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RF Penal Enforcement Code); consumption of
alcoholic beverages, narcotic drugs or psychotropic substances (Item “a” of Part 2 of Article
60.15, Part 1 of Article 116, Part 7 of Article 178
of the RF Penal Enforcement Code); refusal to
work or stoppage of work (Part 6 of Article 103
of the RF Penal Enforcement Code); all the acts
contained in Part 1 of Article 116 of the RF Penal
Enforcement Code, etc.
We should emphasize that there is no information on infringing legal facts in the chapters
regulating the execution of and serving punishments in the form of deprivation of the right to
hold certain positions or engage in certain activities, arrest and all types of punishments intended for military personnel.
We should note in brief that infringing legal
facts, as well as lawful facts, can be expressed
in the active and passive forms of conduct. An
unlawful act and an unlawful omission can be
oriented toward a refusal to fulfill binding norms
or comply with prohibitory norms. For example,
unlawful actions of a convict aimed at insulting
prison staff should be accompanied by appropriate actions of the individual oriented toward
the violation of a binding norm (Part 4 of Article
11 of the RF Penal Enforcement Code), and a
convict’s misconduct related to the consumption of alcoholic beverages, narcotic drugs or
psychotropic substances (Part 1 of Article 116
of the RF Penal Enforcement Code) is evidence
of an active refusal to accept a prohibitory norm.
An individual’s failure to appear before the
administration of the correctional institution
can be called unlawful omission (Part 5 of Article 11 of the RF Penal Enforcement Code). In
this case the convict violates a binding norm,
and as for the passive behavior related to work
stoppage aimed at resolving a labor dispute, it
does not meet a requirement set out in the corresponding prohibitory norm (Part 6 of Article
103 of the RF Penal Enforcement Code).
Conclusion
Summing up, we find it necessary to make
the following conclusions:
1. Lawful actions of participants of the legal relations under consideration are aimed at
using permissive norms and complying with

binding norms. At the same time, the features
inherent in a lawful action based on the use of
permissive norms and the features inherent in
the execution of binding norms should be taken
into consideration by the subjects of penal legal relations. In this regard, a lawful action does
not imply the use of prohibiting norms, since
according to this type of instruction the subject
is not to perform certain actions defined by law:
one cannot say that the behavior of an individual who violated a requirement that proceeds
from a prohibiting norm is a lawful action.
Lawful legal facts-omissions influence the
legal relations focused on observing prohibitory norms and complying with permissive norms.
2. The regulations that promote the emergence of a lawful omission where it intersects
with the subject’s obligation to act (when the
right of the subject is, in fact, their duty) should
be excluded from penal legislation.
3. Convicts’ objectively illegal conduct
should not entail their bringing to liability. However, objectively illegal conduct can generate
other penal legal relations that proceed from
the order of execution of a criminal penalty.
For example, when a convict fails to arrive at a
probation inspectorate to undergo registration,
and there are valid reasons for this failure, then
such a situation generates legal relations connected with checking the validity of this information, organizing additional supervision over
the convict’s behavior, and taking measures so
as to prevent new cases of objectively illegal
conduct on the part of the convict.
4. Legal facts of convicts’ infringing conduct,
regardless of their type (active/passive, insignificant/significant, based on non-performance
of duties/ non-compliance with a prohibition),
should entail liability. However, the legislator
does not record these infringing legal facts in
the RF Penal Enforcement Code in the chapters
regulating the execution of and serving punishments in the form of deprivation of the right
to hold certain positions or engage in certain
activities, arrest and all types of punishments
intended for military personnel, which, in our
opinion, significantly complicates the development of penal legal relations.
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