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Administrative Discretion in Activities of the Federal Penitentiary 
Service: Theoretical and Doctrinal Interpretation

A b s t r a c t
Introduction: the article is devoted to the study of issues related to the 

development and formation of the administrative discretion doctrine in 
Russian legal science, legislative regulation of administrative discretion and 
discretionary powers of subjects of public administration. Purpose: to present a 
theoretical and doctrinal interpretation of administrative discretion with regard 
to the specifics of activities of the Federal Penitentiary Service. Methods: our 
research is based on the dialectical method of scientific cognition. The article 
uses general scientific (analysis, synthesis, induction, etc.), private scientific 
and special methods of cognition (comparative legal, formal legal). Results: a 
general characteristic of concepts, such as administrative discretion, discretion 
in law and discretion (discretionary powers), is presented and logical connections 
between the content of these concepts in terms of their doctrinal understanding 
are considered. Problems of implementing administrative discretion in practice 
are studied. The dualism of administrative discretion in the penal system in 
terms of the implementation of anti-corruption measures in the field of execution 
of criminal penalties is revealed. Conclusion: based on the study of domestic 
and foreign experience, possible prospects for developing the institution of 
administrative discretion in the activities of public administration, including in the 
Federal Penitentiary Service of Russia, are indicated. The intersectoral nature 
of administrative discretion is emphasized. The issue of the modern role of 
administrative discretion in activities of the Federal Penitentiary Service of Russia, 
taking into account the specifics of the sphere of legal realization, is revealed.
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Introduction
Nowadays, there is no unified approach to 

administrative discretion either in domestic le-
gal science or legislative activity. This circum-

stance substantiates the necessity to consider 
this doctrine, which, according to many scien-
tists, “is in its infancy and basically boils down 
to a somewhat confused statement of its ex-
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istence, as well as laconic remarks about the 
need to restrict it by law” [1].

The quote we presented is taken from an ar-
ticle prepared by K.V. Davydov in 2017. The au-
thor of the paper refers to the works of 8 Russian 
researchers, written in the period from 1968 to 
2014. We believe that the selection of works 
conducted by K.V. Davydov is not representa-
tive and unjustifiably random. So, the scientist 
refers to I.S. Samoshchenko, A.P. Korenev, 
A.N. Zherebtsov and some others, but “for-
gets” about V.N. Dubovitskii, Yu.A. Tikhomirov,  
Yu.N. Starilov, Yu.P. Solovei, O.N. Sherstoboev, 
P.P. Serkov, O.V. Korablina, T.G. Slyusareva,  
A.V. Girvits and many other reputable scientists.

It seems that the ideas of 8 researchers 
mentioned in the article, with all due respect to 
each of them, hardly reflect the full richness of 
the palette of views on administrative discre-
tion, which is already available to the domes-
tic administrative and legal science. However, 
K.V. Davydov writes “et al” at the end of the 
footnote, thus alluding to some other scientists 
working on the issue, including those we have 
highlighted.

When analyzing the article by K.V. Davydov, 
we cannot but note that he refers to the article 
“Discretion, Arbitrariness, Persuasion: Linguis-
tic, Doctrinal and Legislative Approaches”, pre-
pared by by S.G. Shevtsov and published in the 
Eurasian Law Journal. S.G. Shevtsov comes to 
a conclusion that “the question of the correla-
tion of legal categories of discretion and arbi-
trariness has not yet been unambiguously re-
solved” [2, p. 50].

In its own way, K.V. Davydov’s reference to 
the article “The Principle of Expediency in the 
Activities of Executive Authorities” written by a 
student of the Saratov State Law Academy A.S. 
Cheremisina, published in the journal “Adminis-
trative Law and Procedure” and occupying only 
two journal pages [3] is also interesting. Without 
detracting from the student’s ability to express 
her position on a complex and debatable issue, 
we will only note that in this article there are no 
indications of the lack of the administrative dis-
cretion doctrine formation. But the reason lies 
in another: the article is devoted to a completely 
different issue.

It is worth mentioning that K.V. Davydov’s 
ideas were seriously criticized by Yu.P. Solovei, 
noting that the issue stated hangs in the air, is 

not disclosed in detail, not sufficiently proved, 
and not compared with other researchers’ point 
of view. Undoubtedly, one can argue with such 
a statement, but the disputing person turns out 
to be in a more unfavorable, a priori losing po-
sition, since the author of this statement can 
always state that in fact he meant something 
completely different than what has just been 
refuted.

Based on the above, it should be stated that 
at the present time, various views on the legal 
nature of administrative discretion and its im-
portance in public administration have been 
formed in the scientific community.

Research methods
Our research is based on the dialectical 

method of scientific cognition. General scien-
tific methods of cognition, special methods of 
legal science and individual methods of social 
sciences were applied when writing the article.

General scientific methods used in the work 
include the following: induction and deduc-
tion, comparison and analogy, synthesis and 
generalization, statistics and system analysis. 
To solve the research tasks, private scientific 
methods in the field of jurisprudence, such as 
comparative legal and normative logical, were 
widely used. Some problems were consid-
ered as intersectoral, existing at the junction of 
branches of law, which was due to the tasks of 
a comprehensive analysis of relations within the 
framework of the topic under analysis.

Discussion
Discretion, in general, and administrative 

discretion, in particular, are interdisciplinary 
(interscientific) categories, so they should be 
freed from semantic and meaningful “layers” 
of other sciences. It is always necessary to be 
aware of how significant the mistake in choos-
ing a particular decision or behavior can be. We 
will consider the importance of this statement 
for the Federal Penitentiary Service as well.

A legal researcher should clearly understand 
that the same institution can simultaneously be 
legal, social, economic, philosophical, ethical, 
etc., however, he/she can use only legal tools 
in the study. Accordingly, not to study the psy-
chological side of the issue with the help of the 
formal dogmatic method, it is necessary first 
to “separate the wheat from the chaff”, that is 
to separate psychological and legal aspects of 
the debated problem. The above fully applies 
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to other social sciences and humanities, whose 
representatives demonstrate a scientific inter-
est in the exercise of discretionary powers.

To clarify the nature of administrative discre-
tion, it would be obviously insufficient to simply 
demonstrate which its aspects are the subject 
of legal study and which are the subject of other 
sciences (philosophy, economics, sociology, 
history, etc.). It is equally important to answer 
an elementary, at first glance, question: which 
branch of legal knowledge (both fundamental, 
sectoral, and applied) administrative discretion 
belongs to? Does it belong only to administra-
tive law and administrative process or, perhaps, 
to public law in general? And even at this stage 
of the discussion of the topic raised, a serious 
foundation for scientific discussion is formed.

On the one hand, representatives of some 
branches of legal science unequivocally clas-
sify everything related to the exercise of dis-
cretionary powers by executive authorities 
and their officials as their “patrimony”. For ex-
ample, L.A. Sharnina in her doctoral disserta-
tion notes that “in constitutional law, along with 
a special constitutional discretion inherent only 
to it, there are traditionally distinguished types 
of discretion – judicial and administrative” [4,  
p. 123].

This stance is unusual, but even more un-
usual is the stating intonation of the sentence, 
which is further enhanced by the use of the ad-
verb “traditionally”. At the same time, the author 
does not make references to works with the 
corresponding concept, which gives grounds 
to imply that this concept has long been a com-
mon issue of constitutional and legal science.

This year we will celebrate the 30th anniver-
sary of the Constitution of the Russian Fed-
eration. It can be firmly argued that the largest 
constitutionalization of public relations in Rus-
sian history has taken place since 1993. So, it 
would probably be accurate to say that all do-
mestic legal and somehow related institutions 
have long had either direct or indirect constitu-
tional content. However, it does not follow from 
this that, for example, fiduciary transactions or 
murder for hire fall within the subject area of 
constitutional law.

In Russian legal literature, there is another 
categorical approach that also attracts atten-
tion: when a branch scientist declares that in 
his/her branch of law there cannot be (should 

not be) administrative discretion by definition.
Thus, a representative of one of the schools 

of financial law O.N. Gorbunova writes that “it is 
impossible to regulate financial activities of the 
state with the help of administrative law norms in 
any case”, because “discretion and voluntarism 
will immediately appear in such regulation”, and 
in financial law “every norm ... is based on its 
economic content which is objective and does 
not depend on the will of people” [5, p. 87]. This 
point of view has a very rational argumentation, 
but still we cannot but object to O.N. Gorbuno-
va: what about financial planning in this case, 
whether there is no room for discretion in it?

To sum up the stated above, we can con-
clude the following.

First, Russian researchers have tried to dif-
ferentiate various components of administra-
tive discretion, such as philosophical, econom-
ic, ethical, etc., leaving in it only those elements 
that are directly or indirectly related to law. It 
should be emphasized that this work is not fin-
ished at the moment, but it was not started yes-
terday either.

Second, not only representatives of admin-
istrative and legal, but also constitutional and 
legal, financial and legal and other branch sci-
ences have certain views on administrative dis-
cretion. In addition, discretion is considered in 
fundamental studies of legal theorists, which 
we do not focus on [6]. Thus, for the time being, 
Russian legal science demonstrates not con-
fusion in front of a problematic category, but 
ontological and methodological confidence, 
sometimes reaching extremes.

The next natural step for the formation of 
the administrative discretion doctrine is to dif-
ferentiate this type of discretion from its other 
types. In order to understand, for example, how 
to exercise control over activities of judicial and 
executive authorities, it is very important to de-
termine (both theoretically and practically) sim-
ilarities and differences between administrative 
discretion and judicial one. Undoubtedly, both 
types have been considered by Russian legal 
scholars [7–9], but judicial discretion in more 
detail.

So, the following conclusion suggests itself: 
there is no unified Russian doctrine of admin-
istrative discretion due to a great number of 
them. Some authors (for example, Yu.P. So-
lovei) can claim that specific doctrines are as-
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sociated exclusively with their name. And these 
doctrines are not “in their infancy”, but at that 
wonderful age when they can successfully fight 
for a place in the sun.

When discussing this issue, we cannot but 
recognize the fact that all the issues discussed 
earlier are largely trivial in nature, since admin-
istrative discretion was studied in the Russian 
Empire, then in the Soviet Union and finally in 
post-Soviet Russia. Taking into account the tra-
ditionally high level of domestic jurisprudence 
and Russian lawyers, it is strange to even as-
sume that during this gigantic period of time, 
our legal thought has not developed any ideas 
on the debated problem at all. Of course, this 
thesis does not correspond to objective reality, 
and we have briefly demonstrated the reasons.

Concluding a brief analysis of the doctrine 
of administrative discretion, we briefly note an-
other equally important aspect of the problem 
– the problem of implementing administrative 
discretion in practice. Let us take, for example, 
emergency administrative and legal regimes.

So, in March 2020, in order to prevent the 
spread of a new coronavirus infection (CO-
VID-19), a high-alert regime was introduced in 
Moscow, the Moscow Oblast, as well as in re-
gions of the Far East, Siberia, the Urals, and the 
Volga Oblast. Could the authorities introduce 
any other regime, for example, an emergency 
regime? Undoubtedly, they could. What was the 
reason for introducing the high-alert regime, 
and not another one? There is no answer.

We believe that it is not worth looking for any 
conspiracy reasons for this, since they can be 
explained by the authors’ incompetence or ig-
norance. In the examples given, we are dealing 
with administrative discretion expressed in a 
managerial discretionary decision, the motives 
of which are still hidden from the general pub-
lic. Why is this important? Because every emer-
gency administrative and legal regime restricts 
the rights, freedoms and legitimate interests of 
a significant number of Russian citizens.

Researchers believe that motives of each 
discretionary decision should be made public 
sooner or later (better sooner than later), but 
in practice this does not always happen. The 
task of science in this situation is not to open 
any new horizons, but to offer real legal guaran-
tees to ensure the rights of the population when 
public authorities exercise their discretionary 

powers. The decision-maker should clearly un-
derstand legal consequences of a decision, an-
ticipate possible mistakes and understand the 
extent of his responsibility.

Let us turn to the example of the applica-
tion of administrative discretion in activities of 
the Federal Penitentiary Service. The identi-
fied problem has already been raised earlier, so 
we will briefly focus on some most significant 
works. First of all, it is necessary to mention the 
article by P.V. Golodov, “Administrative Discre-
tion in the Management Practice of Institutions 
and Bodies of the Penal System” [10]. This ar-
ticle contains interesting theses related to the 
exercise of discretionary powers by institutions 
and bodies of the Russian penal system. At the 
same time, another article “Law Enforcement 
Risk in the Management Practice of Institu-
tions and Bodies of the Penal System” by P.V. 
Golodov devoted to the issues under consider-
ation is also of great interest [11].

A certain contribution to the problem is also 
found in the article by E.V. Naumov “Administra-
tive discretion as a corruption determinant at 
execution of punishments” [12]. There are other 
works, but we will not dwell on them separately. 
Let us just note that, in our opinion, these works 
are clearly insufficient compared to the scale of 
corruption both in our country as a whole and in 
the penal system in particular [13].

Indeed, there is a common and, in general, 
fair opinion in the administrative discretion doc-
trine that administrative discretion is one of the 
main sources of administrative arbitrariness and 
corruption. However, discretionary powers al-
low executive authorities and their officials to re-
spond to threats arising in their activities as flex-
ibly and promptly as possible. So, discretion is a 
general legal phenomenon. In view of the above, 
we cannot but refer to E. Schmidt-Assman, who 
presents discretion as “administrative weighing 
of correctness criteria while observing the pur-
pose of the law” [14, pp. 205–207].

From the ontological point of view, this is the 
dualism of administrative discretion [15], es-
pecially characteristic of the penal system: its 
implementation can lead to both positive and 
negative consequences. In addition, the same 
action performed within the framework of ad-
ministrative discretion can generate both minor 
negative and significant positive results, and 
vice versa.
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In the articles written by P.V. Golodov, this 
idea seems to be recognized, but somehow 
implicitly, between the lines, while in our opin-
ion, it is the main doctrinal prerequisite for any 
reasoning about the discretion of executive au-
thorities, and even more so about the discre-
tion of officials of institutions and bodies of the 
penitentiary system, who often have to act in 
extreme conditions.

Scientists and practitioners should under-
stand that in some cases it is impossible to fulfill 
one duty without violating another, or to protect 
one right without breaching another. Therefore, 
the main task of a law enforcement officer in 
such situations is to first weigh risks, and only 
then make a decision.

It is enough to pay attention to how often de-
cisions taken by public authorities in the condi-
tions of COVID-19 went beyond the legal frame-
work, violated the constitutionally established 
rights and freedoms of citizens (introduction of 
high-alert regimes, establishment of adminis-
trative responsibility with the help of technical 
means of fixation, etc.). At the same time, we 
observed positive consequences of the deci-
sions taken. We dare assume that they allowed 
us to cope relatively easily with consequences 
of the spread of COVID-19 and to prevent mass 
deaths of people for this reason?

It is well-known that the essence of criminal 
liability lies in the obligation of the guilty person 
to undergo certain hardships for committing a 
criminal act. In turn, bodies and institutions of 
the penal system are called upon to ensure the 
implementation of criminal liability, thereby lim-
iting the rights and freedoms of convicts. The 
decision-making process in the field of public 
administration is always focused on making the 
most optimal decision to achieve the goal, tak-
ing into account available resources and limita-
tions. In the executive authorities of a positive 
orientation, discretion is mainly expressed in 
finding the best solution, while in the system of 
the Federal Penitentiary Service – in choosing 
the least worst solution. This is the fundamental 
difference between the “ordinary” administra-
tive discretion and “penal” discretion, which, 
unfortunately, has not been paid attention to 
until now.

In particular, in 2020, the Chief State Sani-
tary Doctor of the Federal Penitentiary Ser-
vice introduced a temporary ban on long and 

short-term visits to convicts (the Resolution of 
the Chief State Sanitary Doctor of the Federal 
Penitentiary Service No. 15 of March 16, 2020 
“On the introduction of additional sanitary and 
anti-epidemic (preventive) measures, aimed at 
preventing the emergence and spread of a new 
coronavirus infection (COVID-19)”; Order of the 
Federal Penitentiary Service No. 196 of March 
19, 2020 “On urgent measures to prevent the 
spread of coronavirus infection (COVID-19) in 
the Federal Penitentiary Service”). The estab-
lishment of this type of restrictive measures 
was dictated by the sanitary and epidemiologi-
cal situation not only in the Russian Federation, 
but also in the world, caused by the COVID-19 
pandemic, and urgent measures to prevent the 
spread of coronavirus infection [16, p. 113]. At 
the same time, the quarantine measures taken 
in the form of a ban on the provision of visits in 
penitentiary institutions, on the one hand, vio-
lated the right of convicts to communicate with 
their loved ones, but, on the other hand, al-
lowed to restrain and, in some cases, even pre-
vent the mass spread of COVID-19 among con-
victs and save their lives, since the conditions of 
isolation would not allow to fully comply with all 
necessary preventive measures, in particular, 
to ensure the necessary social distance among 
convicts.

At the same time, the adoption of such de-
cisions should exclude administrative arbitrari-
ness on the part of the authorities. As Lord 
Thomas Bingham points out, “when exercising 
state powers, a certain discretion on the part 
of public officials is necessary, but at the same 
time such discretion should be necessarily 
controlled” [17]. In particular, the need for ju-
dicial verification of possible violations of fun-
damental rights and freedoms committed by 
administrative authorities was indicated by A.W. 
Bradley and K.D. Ewing [18, pp. 630–631]. At 
the same time, elements of discretion are also 
not excluded in activities of the judicial authori-
ties [19].

Why are these circumstances recognized 
as extremely important? Since it is precisely 
when exercising discretion in the implementa-
tion of negative public management activities 
that risks must be put at the forefront, that is, 
such factors that will inevitably entail nega-
tive consequences. This is the essence of the 
risk-based approach. And in this regard, P.V. 
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Golodov quite rightly refers to the topic of law 
enforcement risk (another question is that he 
probably should have used a different, narrow-
er and more relevant term to the problem under 
discussion, such as “administrative and legal 
risk”). Any law enforcement risk, according to 
G. Braban, should be implemented “in strict ac-
cordance with the law, even if it is a matter of 
discretion” [20, pp. 192–195].

Thus, administrative and legal risks are the 
most important problem in the exercise of dis-
cretionary powers of the Federal Penitentiary 
Service, which, combined with the dual nature 
of administrative discretion, makes them one 
of the most difficult problems of administrative 
law and the administrative process as such.

Results
Administrative discretion is an important el-

ement of public administration, which makes it 
possible to make managerial decisions aimed 
at protecting public interests promptly, taking 
into account the current situation and on the 
basis of current legislation.

It should be stated that without discretion, 
the effective achievement of managerial goals 
in any sphere of public relations is impossible, 
but it should not be unlimited and uncontrolled, 
despite the fact that it is aimed at the optimal 
solution of managerial functions, taking into 
account public interest, legality and expe- 
diency.

We cannot but take into account the positive 
consequences of the application of administra-
tive discretion measures by subjects of public 
administration: administrative discretion helps 
flexibly respond to specific unforeseen situa-
tions that constantly arise in life, the resolution 
of which cannot be fully regulated by law.

Considering the most important and most 
relevant characteristic of administrative dis-
cretion in activities of the Federal Penitentiary 
Service of Russia, we can conclude that the 
subject of administrative and legal risks allows 
us to emphasize the intersectoral character 
of administrative discretion in activities of the 
Federal Penitentiary Service of Russia. Admin-
istrative discretion has obvious genetic links 
with administrative and administrative proce-
dural law, as well as with criminal, criminal pro-
cedural and penal law. However, in terms of 
activities of the Federal Penitentiary Service, 
another important category appears, which is 
directly affected by the discretionary powers of 
employees of this service, we are talking about 
the constitutional rights and freedoms of man 
and citizen. Administrative discretion in intra-
organizational relations needs deep scientific 
and legislative elaboration due to the dynamism 
and lack of systematic legislation regulating 
these relations. Therefore, the constitutional-
ists’ interest in administrative discretion is quite 
understandable and justified.
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