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Pedepar

BBegeHue: B CTaTbe pacCcMaTpuUBalOTCS Yrosl0BHO-MPaBOBblE BOMPOCHI OCBOOOXAEHUSI OCYX-
LEHHbIX OT OTObIBAHMSI HAKa3aHUS B CBSI3N C MPOXOXAEHUEM BOEHHOM CNyX0bl B nepnos moounm-
3auum, BOEHHOrO MOJIOXEHUS UM B BOEHHOE Bpems B cOOTBeTCTBMM co cT. 80.2 YK P®d. Llesb: Ha
OCHOBe aHann3a cynebHon NpakTUKN U TEOPETUHYECKUX NCCNeL0BaHUI BbISSIBUTb NPO6aeMbl 3aKOHO-
LaTeNbHOro 3aKpernneHns NpaBoBOro OCHOBAHUS 1 BUAA OCBOOOXAEHNS OCYXAEHHbLIX OT OTObIBA-
HUS HaKa3aHWUS B CBSA3U C MPOXOXAEHNEM VMU BOEHHOW CNy>0bl B Nnepnoa Mobunnsaumnm, BOEHHOro
nosioXxeHus nnun B BoeHHoe Bpems (cT. 80.2 YK PD), npeanoxuTtb cnocobbl Ux pewenns. Metoasbi:
HOpManbHO-IOPUANYECKUIA N aHANUTUYECKUI, TeopeTndeckmne metoabl GopmManbHON N AnanekTm-
4eCKOW NI0rvku, MeTOL, TONIKOBAHWUS NPaBOBbIX HOPM. Pe3ysibTaTsl: aHanus cT. 80.2 YK PP «OcBob0x-
[leHVe OT HaKka3aHus B CBSI3N C MPOXOXAEeHMEM BOEHHOM CIyX0bl B epmnog Mobunmaaumm, B Nepuos,
BOEHHOTO MOJIOXEHWS NN B BOEHHOE BPEMS» MOKA3bIBAET, YTO HE MMEETCS ICHOCTM B BOMPOCE MNo-
BTOpPHOro ocesoboxaeHus B nopsake cT. 80.2 YK PD B cnyyae, ecnv B Nepuros, nPoXoXAeHNS BOEH-
HOW cnyX0bl MU0, 0CBOOOXAEHHOE OT Haka3aHUsa YCJIOBHO B COOTBETCTBUM C 4. 1 JaHHOI cTaTbu,
COBEPLUNIO HOBOE NpecTynneHne. KomaHaOBaHME BOMHCKOM HacTy MOXET NMOBTOPHO 06paTUTbLCS B
cyn ¢ xonatalicTBOM 06 yCIOBHOM 0CBOOOXAEHNN OCY>XAEHHOI0 OT Haka3aHus no cT. 80.2 YK PO.
YunTbiBas MMnepaTuUBHbIA XxapakTep yka3daHHO HOPMbI, NOAO0OHbIE CUTYyaLU MK BMOJSIHE AONYCTUMBI.
BbiBoabl: ona pelwenns npobaem, BO3HMKALWLMX NPU 0OCBOOOXAEHUM OT Haka3aHusl B CBA3M C NPO-
XOXOEHNEM BOEHHO cyX06bl B nepnog Mobunmsaumm, BOEHHOMO NOM0XEHWS U B BOEHHOE BPEMS
(cT. 80.2 YK P®), npeactasnsetcs uenecoobpasHbiM npenycMoTpeTb B ¢T. 80.2 YK PO gononHu-
TeNIbHOE YCNOBUE O TOM, 4TO MOBTOPHOE OCBOOOXAEHME OT OTObLIBAHMSA HaKa3aHWs UM 0CBOGOXae-
HWe OT YrosIoBHON OTBETCTBEHHOCTU (CT. 78.1 YK PD) B aHHOM cnyyae peluaeTcs Ha YCMOTpeHne
cyAa, ucxoas N3 06CToATeNIbCTB BHOBb COBEPLLUEHHOMO MPECTYMNIEHUS U C Y4eTOM JIMYHOCTU BUHO-
BHOrO, TO €CTb ONPEAENUTb ANCKPELMNOHHbIN XapakTep NPUMEHEHUs yKa3aHHOM HOPMbI. Takxe Ha-
3BaHue cT. 80.2 YK P® npeacrasnseTcs BO3MOXHbIM ChOPMYIMPOBAThL B CIeAYIOLLEN pefakuun:
«OcBoboxaeHMe OT 0TObIBaHUS Haka3aHUst B CBA3U C J0OPOCOBECTHbLIM BbINMOJHEHNEM BOMHCKUX
06513aHHOCTEN B nepmno Mobunnsawmmn, B nepnos BOEHHOIO NOJSIOXKEHUS UM B BOEHHOE BPEMSI».

KnioueBble cnoBa: OCyXAEHHblE; OCBODOXAEHNE OT HAKa3aHWs; y4aCTHUKU crieumanbHon
BOEHHOI onepauum; yCcnoBHOE 0CBOOOXAEHME; BOEHHOCYXaLlMe.
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Abstract

Introduction: the article discusses criminal law issues of the release of convicts from serving
their sentences in connection with military service during the period of mobilization, martial law or
in wartime in accordance with Article 80.2 of the Criminal Code of the Russian Federation. Purpose:
based on the analysis of judicial practice and theoretical research, to identify problems of legislative
consolidation of the legal basis and type of release of convicts from serving their sentences in
connection with military service during the period of mobilization, martial law or during wartime
(Article 80.2 of the Criminal Code of the Russian Federation), to propose ways to solve them.
Methods: formal legal and analytical, theoretical methods of formal and dialectical logic, method of
interpretation of legal norms. Results: an analysis of Article 80.2 of the Criminal Code of the Russian
Federation “Release from serving a sentence in connection with military service during mobilization,
martial law or wartime” shows that there is no clarity on the issue of repeated release under Article
80.2 of the Criminal Code if, during military service, a person released from punishment conditionally
under Part 1 of this article, committed a new crime. The command of a military unit may reapply to
the court with a request for conditional release of a convicted person from punishment under Article
80.2 of the Criminal Code of the Russian Federation. Given the imperative nature of this rule, such
situations are quite acceptable. Conclusion: in order to solve the problems that arise in connection
with the release from punishment due to military service during the period of mobilization, martial law
or during wartime (Article 80.2 of the Criminal Code of the Russian Federation), it seems advisable
to fix an additional condition in the given article that the court should decide on granting repeated
release from serving a sentence or exemption from criminal liability (Article 78.1 of the Criminal Code
of the Russian Federation) based on the circumstances of the newly committed crime and taking into
account the identity of a perpetrator, that is, to determine the discretionary nature of the application
of the specified norm. Besides, Article 80.2 of the Criminal Code of the Russian Federation may
be formulated as follows: “Release from serving a sentence in connection with the conscientious
performance of military duties during mobilization, martial law or wartime”.

Keywords: convicts; release from punishment; participants in the special military operation;
conditional release; military personnel.
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M3BeCcTHO, 4TO OCBOOOXAEHWE OT Haka3aHus Kak
OANH N3 BaXHbIX NHCTUTYTOB YroJIOBHOIro npasa B OC-
HOBHOM HanpasJIEHO Ha yny4dlleHne noaoxeHua nuua,
cosepLimBLlero npectyrnjieHme, OTHOCUTCA K cpencteamMm
peann3aunn npuHUnna rymaHm3ma B yrojioBHoM npa-
Be, 4ABNAEeTCA BaXHbIM CpencTBOM MNOOWPUTESIbHOIO
BO34ENCTBUS YronOBHO-NPABOBOro xapaktepa u, COo-
OTBETCTBEHHO, MO3UTUBHbLIM CTUMYJIOM WX MNpaBono-
CNYyWHOro nosefeHns. WMHCTUTyT ocBoboxaeHuss oT
Haka3aHunAa nogpa3ymMeBaeT MnpaBOBble NMOocCnencTBunsa B
Bnae HeHa3Ha4YeHuda Haka3aHunda OCYy>XOEHHOMY, Ha3Ha-
HYeHNA HakKa3aHuda OCyXAeHHOMY, HO ocBoboxaeHus ot

€ero peanbHOro oTbbiBaHUS, a TakXXe OCBOOOXAEHUS OT
panbHelriwero OTObIBAHMS Hakas3aHWs OCYXIEHHOIO,
4aCcTMYHO OTOLIBLUEro YrosoBHOE HakasaHue [1, c. 5].
Mo ykasaHHbIM KpuTepusam crnenyet knaccuduumpo-
BaTb Pa3/IM4HblE OCHOBAHUSI MHCTUTYTA OCBOOOXAEHNS
OT HakasaHusa Ha TPU CYOUHCTUTYTa: OCBOOOXAEHMEe OT
Ha3HaYeHUs Haka3aHus; OCBOOOXAEHME OT peasibHoro
0TObIBAHMA Haka3aHUs; 0CBOOOXAEHME OT AalibHellle-
ro oTobiBaHUsA HakadaHus [2, c. 14]. OcBoboxaeHne ot
Ha3HaYeHWs HakazaHus 1 0CBODOOXAEHME OT peasibHoro
0TObIBAHMA Haka3aHUs MOFYT MNPUMEHSIOTCS TOMbKO Ha
CcTaaumn BbIHECEHUS NPUroBOpa, KOTOPLIV NpeagycmaTpu-
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BaeT, cornacHo 4. 2 ct. 86 YK P®, yto gaHHble nuua, oc-
BOOOXEHHbIE OT HakasaHus, CHNTAOTCA HECYAUMbBIMMU.
Tak>xe cornacHo n. 3 MoctaHoBneHus MNneHyma Bepxos-
Horo Cyna Poccuiickon Pepepauunm ot 07.06.2022 Ne 14
«O npakTuke NPUMEHEHUs cyaamMu Npu PacCMOTPEHUN
YrONOBHbIX [eNl 3akoHoAaTeNbCTBa, pPernameHTUpylo-
LLLero McYMcreHne cpoka noraweHns n nopsaok CHATUS
CYAMMOCTU» CHNTAETCS HECYANMbIM JINLLO, KOTOPOE B MO-
psaKke NUCMONIHEHUS NPUroBopa O0CBOOOXAEHO OT OTObI-
BaHMS Haka3aHWs B Clly4ae NpUHATUS YyroJIOBHOIO 3aKo-
Ha, YCTPaHSIOLLLEro NPeCcTYNHOCTb AeAHus (CT. 10 YK PD),
VN NCTEYEHUNSI CPOKOB AaBHOCTU OOBMHUTENBHOMO NpU-
rosopa cyna (cT. 83 YK POD).

CoOTBETCTBEHHO, OCBOOOXAEHME OT AajibHeuLero
0TObIBaHMSA Haka3aHus npegnonaraeT NpUMMeHeHne 3To-
ro Buaa ocBOOOXAEHUS HA CTaAUN UCTONTHEHUS NPUro-
BOpa CyAa, KOTOPbIA NpeaycMaTtpuBaeT Hanuyine cyamn-
MOCTM, TaK KaK ero rnoratieHne pernameHTupoBaHo 4. 3
cT. 86 YK P®. Tak, ecnu, Hanpumep, 0CBOOOXAEHNE B
CBSA3M C U3MeHeHnem obctaHoBkM (cT. 80.1 YK P®d) oT-
HOCUTCS K MHCTUTYTY OCBOOOXAEHWS OT Has3HayeHus
Haka3aHusl, 0CBOOOXAEHNE B CBA3UN C UCTEYEHMEM CPO-
Ka 0aBHOCTU OOBUMHUTENBHOrO Npurosopa cyaa (ct. 83
YK P®), cOOTBETCTBEHHO, K MHCTUTYTY OCBOOOXOEHUS
OT peasibHoro oTbbiBaHWS Haka3aHWsl, TO YCJOBHO-A0-
CpOYHOEe OCBOOOXAEeHME OT OTObIBaHMS HakalaHus
(cT. 79 n 93 YK P®) BXOAMT B COCTaB MHCTUTYTa OCBO-
60X AeHns OT faanbHelero oTbbiBaHNS HakasaHs.

OfHWM 13 BUO0B KOMIMIEKCHOIO MHCTUTYTa OCBOOOX-
[EeHUs OT fasibHenlero oTobIBaHWS Haka3aHs ABNSeTCs
0CBODOOXAEHNE OT HaKa3aHWs B CBA3U C NMPOXOXAEHNEM
BOEHHOW cny>0bl B neprog, Mobunnaaumm, BOEHHOI 0O Nno-
JIOXKEHUS IV B BOEHHOE BPEMSI, MOTOMY Y4TO OHO Npume-
HAeTCs K nnuam, oTObIBAOLWMM Haka3aHue 3a coBeplue-
HWe NpecTynyieHns cornacHo 4. 1 ct. 80 YK P®.

M3BecTHO, 4To PenepanbHbiM 3akoHOM 0T 23.03.2024
Ne 64-D3 B yronioBHoe 3aKoHOAATENLCTBO Oblna BBEAE-
Ha cT. 80.2 YK PO «OcB0obOXAEHME OT HaKa3aHUs B CBA3M
C NPOXOXAEHNEM BOEHHOW CNyx6bl B neprog Mobunnsa-
LMK, B NEPUOL, BOEHHOIO MOJIOXEHMS UV B BOEHHOE Bpe-
mMs». PaHee nonoxeHne 06 0CBOOOXAEHMM OT HaKa3aHus
JILL, MPU3BAHHbLIX HA BOEHHY!O CNy>X6y No Mobunnsaumm
VNN B BOEHHOE BpeMsi NGO 3aKJI0HMBLLMX B NEpMo, Mo-
OunmM3aunm, BOEHHOIO MOMOXEHUS UM BOEHHOE BPEMS
KOHTPaKT O NPOXOXOEHUN BOEHHOW Cny>X0Obl, coaepxa-
nocb B @epepansHom 3akoHe oT 24.06.2023 Ne 270-D3
«O6 0COBEHHOCTAX YrosloBHOM OTBETCTBEHHOCTU JINLL,
nprBAeKaeMblX K y4aCcTUIO B CMELNATIbHOM BOEHHOM one-
pauuu». NpaBoBOE PerynMpoBaHme yrosioBHO-NPaBOBbIX
OTHOLUEHWNI NMOCPEACTBOM OTAENbHOrO HOPMAaTMBHOIO
NpaBoOBOro akTa, a He YrofIoBHbIM 3aKOHOM 06OCHOBaHOH
BbI3bIBANO KPUTKUKY [3, C. 62].

Cnepnyetr oTmMeTuTb, 4to DepepanbHblii 3aKOH OT
24.06.2023 Ne 270-d3 pelictBoBas BCEro OeBsiTb Me-
cAueB U Obin oTmeHeH depepasibHbIM 3aKOHOM OT
23.03.2024 Ne 61-d3 «O BHeceHun nameHeHuii B Pe-
nepanbHblii 3akoH “O  MOOWAM3AUMOHHOM NOAroTOB-
ke u mobunmzaumm B Poccuiickoin depepaumn”, cta-

Tbio 34 PepepanbHOro 3akoHa “O BOMHCKOM 06s13aHHO-
CTU Y BOEHHOW ciy>6e” 1 0 NpU3HaHUN yTPaTUBLUNM CUSTY
®depepanbHoro 3akoHa “O6 OCOBGEHHOCTSIX YroJIOBHOM
OTBETCTBEHHOCTU JInL,, NPUBJIEKAEMBbIX K Y4aCTUIO B Cre-
LnanbHOM BOEHHOM onepaumn”. Takxe COOTBETCTBYIO-
L1e U3MeHeHus 6blIn pernameHTMpoBaHbl B 4. 3.1 cT. 86
YK P®, koTopble kKacanmcb BOMpoca norawieHns cyanmo-
CTU NN, NPM3BaHHOIO HA BOEHHYIO CNyX0Yy B NepmogMo-
ounnsaummn nnu B BOEHHoe BpemMsi B Boopy>keHHble cusibl
Poccuiickoin depepaumm nmbo 3ak/oHNBLLETO B MEPUOL,
Mo6BUIM3auumn, B nepmond BOEHHOMO NOSIOXEHNS USIN B BO-
€HHOE BPEMSI KOHTPAKT O MPOXOXAEHNN BOEHHOM Cy>Obl
B BOOpYy>XeHHbIX cunax, No OCHOBaHWSIM, KOTOPbIE Npef-
YyCMOTpeHbI B CT. 78.1, 80.2 YK P®.

BaxHO OTMEeTUTb, Y4TO Nornka 3akoHogaTens, nonoJs-
HuBLliero YK P® cT. 78.1. n 80.2, B LienloM ficHa — onpe-
DenuTb MpaBOBOM MexaHu3M, obecneuyvBalolnii MNo-
nonHeHne BoopyxeHHbix cun Poccuiickon depepaumm
JIN4HBIM COCTABOM B Mepuog NpoBeaeHns crneunanbHom
BoeHHoM onepauunn (CBO) 3 yncna kak nopo3peBae-
MbIX, 0OBUHSEMBbIX, TaK U OCYX/AEHHbIX 32 COBEpLUEeHME
npecTynieHnsl, NPeaocTaBuB UM BO3MOXHOCTb MCKY-
nUTb CBOIO BUHY. HO gocpoyHoe ocBoOOXOeHME OT OT-
OblBaHWA HakasaHWsa npeanosiiaraeT, 4To 06LeCcTBeHHas
0OMaCHOCTb OCYX/AEHHbIX MOCE UX OCYXAEHUS U BO
BpeMs 0TObIBaHMS Haka3aHWs CyLLeCTBEHHO CHU3MUNACb
W oTnana v npoAoSiKeHe UCTMOJIHEHUSA HaKa3aHUs He-
LenecoobpasHo BCNeacTBMeE ero No3nMTMBHOMO NoBeae-
HUS B nepuog oTObIBaHMS Haka3aHusl, Kak, Hanpumep,
npu yCNOBHO-A0CPOYHOM OCBOOOXAEHUN OT OTOLIBAHUS
HakasaHus UM 3aMeHe HeoTObITOW YacTu Haka3aHus
6onee MArkuMm BUAOOM. PaccmaTtpmBasi MCTOPUYECKUIA
acnekT, MOXHO OTMEeTUTb, YTO BO Bpemsi Benukon OT-
€4eCTBEHHOW BOWMHbI BO3MOXHOCTb BOEBATb B PeErynsp-
HbIX YacTax KpacHon ApMmunm npenocTaBnsinacb He BCEM
3aKJIOYEHHbIM, B YaCTHOCTU Ha GPOHT HE HaNpPaBNsaIUCh
nnua, OCYXAEeHHble 3a COBepLUeHMe Tak Ha3blBAEMbIX
KOHTPPEBOJIIOLIMOHHBIX NPECTYMEHNA, @ TakXe 3a TSaX-
KWNe yronoBHble AesHus [4, c. 154].

Cnenyet OTMeTUTb, 4TO B HasBaHuu cT. 80.2 YK PO
ropoputcs 06 0CBOOOXAEHMN OT HaKka3aHUs B CBA3U C
NPOXOXAEHMEM BOEHHOW CNyX0Obl B nepuos mobunu-
3auum, B Nepuoj, BOEHHOro NMOJIOXEHUS N B BOEHHOE
BpPEMS, a N3 COAEP>XXaHMA 4YacTn NepBON OaHHOW CTaTbu
cnepyeT, YTO OHa HanpasfieHa Ha nuL, yxe OoTb6bIBalO-
LWMX Haka3aHue 3a coBepllieHne npecTtynneHua. MNpu
3TOM U3BECTHO, YTO NIMLL0, OCBOOOXAEHHOE OT Hakasa-
HUS, CYNTAETCH HECYAUMBIM B COOTBETCTBUMU C 4. 2 CT. 86
YK P®, a'y nuua, ocBo60XAEHHOIO OT AajibHENLero oT-
OblBaHMS HakasaHus, CyaAMMOCTb MorawaeTcs B COOT-
BeTcTBUM C 4. 3 uan 4. 3.1 cT. 86 YK PD nnun cHumaetcs
cornacHo 4. 5 ct. 86 YK P®. B cBA3M ¢ 3TUM Ha3BaHue
cT. 80.2 YK P npenctaBnsetcs uenecoobpasHbiM CKOp-
pekTupoBaTth cneaylowmm obpasom: «OcBoboxgeHme OT
0TObIBaHMS Haka3aHWs B CBA3M C AOOPOCOBECTHbLIM Bbl-
NoSIHEHNEM BOMHCKMX 06513aHHOCTEN B Nepuoa Mobunmn-
3auum, B Nepuog, BOEHHOro NMOJIOXEHUS NN B BOEHHOE
BpPEMSI».
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BaxkHO OTMETUTb, YTO AOCPOYHOE OCBOOOXAEHME MO
cT. 80.2 YK P® He nmeeT Tako BbICOKOW CTENEHN MOTU-
BaUMU OIS OCYXAEHHbIX K Haka3aHUsIM, He CBSAA3aHHbIM
C naonaumen ot obwecTsa MM K HeGONbLIMM CPokKaMm
HakasaHus B BUAE NULIEHUs cBOOOAbI, a HanMpaB/ieHO
B OCHOBHOM Ha OCYX[EHHbIX, COBEPLUMBLUUX TAXKKNE U
0C0060 TAXKME NPECTYMIEHNS. ITO CBA3AHO C TEM, YTO K
NepBOM rpynne oCYy>XAEeHHbIX MPUOPUTETHLIMU U BbIrO4-
HbIMU MOTYT OGbITb OCHOBAHUSI OCBOOOXAEHUS B NMOPSA-
ke cT. 80 nnn 79 YK P® [5, c. 26]. Takxe orpaHuyeHus
npae 1 cBo60A4 NpPU OTOLITUN HaKa3aHUN, He CBA3AHHbIX
C n3onaumen ot oOLLEeCTBa, He ABNSAIOTCS TSXENbIMU U
ONNTENbHBIMU, Kak Npu OTObIBAHUM NULLEHUs cBOGOabI,
4YTOObI MPUHUMATL peLleHne 06 yyacTum B 60eBbIX Oel-
CTBUAX. TakMm 06pa3oM, B OCHOBHOM OCY>XOEHHbIN, CO-
BEPLUMBLUNI TAXKOE UM 0COOO0 TSXKOE NPEeCcTyrnieHune,
0Cc0b6EeHHO B Hayane OTObITUSA CpOoKa HakasaHwusl, B Hau-
Oonbllelr CTeNeHN MOTUBMPOBAH UCKYMUTb CBOIO BUHY,
y4yacTBys B O0€BbIX AENCTBUSAX, KOTOPbIE CBA3aHbI C Bbl-
COKUM PUCKOM AN €ro XU3HU 1 300poBbs. [Monaraem,
4YTO AAHHYK COLMANbHO MONE3HYI0 OeATeNbHOCTh Che-
OyeT OTHeCTU K MO3UTUBHOMY MPaBOMNOCAYLLIHOMY NOBe-
[EHVI0, 4TO npeanonaraeT ycTpaHeHne O6LLEeCTBEHHOM
OMaCHOCTU JINYHOCTMU.

HO MOXeT BO3HMKHYTb CUTyauus, KOrga B Nepuon
MoOMNIM3aunm, BOEHHOro BPEMEHN UAN AENCTBUSA KOH-
TpakTa O MPOXOXAEHNUMN BOEHHOW Cny>X0bl AaHHOE NULL0
COBEPWUT (HanpuMep, B OTMyCKe) MOBTOPHOE MpPecTy-
niaeHne NN HeCKonbko npectynneHuin [6, c. 40]. Cyn
MOXET MPUHSATbL pelleHre 06 0cBOOOXAEHUM nuua oT
YrosI0OBHOM OTBETCTBEHHOCTU B COOTBETCTBUN CO CT. 78.1
YK P®. Takxe cyn nocne oCyXAeHus AaHHOro nvua u
BCTYMJIEHNSI B 3AKOHHYIO CUJTy OOBUMHUTENBHOIO NPUro-
BOpa MOXET MPUHATL pelueHne 06 ocBoBOXaAeHUN ero
OT OoTObIBAHUS Hakal3aHWs B COOTBETCTBUM co cT. 80.2
YK P®. CooTBeTCTBEHHO, NMpaBOM OCBOOOXAEHUS OT
oTObIBaHMSA HakaszaHus B nopsake cT. 80.2 YK PO nonb-
3YyI0TCS, BO-MEPBbIX, OCYXAEHHble, COBEPLUMBLUNE NpPe-
CTYMJIeHMS (3a WCKJIIOYEHMEM TMPECTYMJIEHUA, MNPAMO
ykasaHHbIX B 4. 1 cT. 78.1 YK PD) n npmusBaHHbIe Ha BO-
€HHYI0 cnyx0y B nepuon Mobunnsaumm uam B BOEHHOE
BpeMs B BoopyxeHHble cunbl Poccuiickon ®epepauumn
nmbo 3akNYMBLLME B Nepuos Mobunnsaumm, BOEHHOro
NOSIOXEHNS NN B BOEHHOE BPEMS KOHTPAKT O MPOXOX-
[EeHNN BOEHHOW cnyx06bl, BO-BTOPbIX, OCYXAEHHbIE, CO-
BEPLUMBLUNE MPECTYMNNEHNS (C TEMU XE NUCKITIOHEHNSAMMU,
ykasdaHHbIMK B 4. 1 ¢T. 78.1 YK PD) B nepuop, npoxoxae-
HWS1 BOEHHOW CNyX06bl B yKa3aHHbIE NEPUOAbI.

B cooTtBeTcTBUM c 4. 3 ¢T. 80.2 YK P®D, ecnn B nepuon,
NPOXOXAEHUS BOEHHOWN CNyX0bl NNLLO, OCBOOOXAEHHOE
OT Haka3aHus YCIOBHO B COOTBETCTBMWN C H4aCTbO Nep-
BOM OAHHOW CTaTbW, COBEPLUNIO HOBOE MPECTYMIEHNE,
CY[, Ha3HayaeT eMy HakazaHue no npaswnam, npeayc-
MOTpeHHbIM cT. 70 YK P® (HasHauyeHne HakalaHus rno
COBOKYMHOCTW NPUroBOpOB). B ¢BA3M C 9TMM KOMaHAO-
BaHVME BOWHCKOW 4acTuM MOXET NOBTOPHO 06paTUTbCs C
xopartaicTtBoM 06 YCIIOBHOM OCBOOOXAEHUM OCYXIEH-
HOro ot HakasaHus no cT. 80.2 YK P®. B 3akoHe oTBeTa

Ha 3TOT BOMPOC He umeeTcs. Ho, yunTbiBas nmnepaTms-
HbI XapakTep yka3aHHOM HOPMbI, NoAoOHbIe CUTyaumm
BMOJSIHE O0MyCTUMbl. Takum obpasom, B 3TU MNepuonbl
JaHHble N1ua MOryT OLLYTUTb CBOEro poAa CHUCXOXOe-
HMe 3a COBepLUeHHble MpecTynyieHns. B cBsa3u ¢ aTum
npencraBnsieTcs uUenecoobpasHbiM NpeaycMoTpeTb B
cT. 80.2 YK P® pononHuTenbHOE yCnoBME O TOM, 4TO Mo-
BTOpPHOE 0CBOOOXAEHNE OT OTObIBAHUSA Haka3aHUs UIn
ocBob6oOXAeHME OT YroSIOBHOW OTBETCTBEHHOCTM (CT. 78.1
YK P®) B aHHOM Cnyyae peLuaeTcs Ha yCMOTPEHVe cyaa
1 ncxoas N3 06CToATENbCTB BHOBb COBEPLLEHHOMO npe-
CTYMJIEHUS U INHHOCTU BUHOBHOIO.

C. A. Topaeinumk n H. A. EropoBa cunTatoT, 4To numMmne-
paTuBHEBIN xapakTep npumMmeHeHus cT. 78.1 YK P®, kak,
Bripoyem, u cT. 80.2 YK PD, Bpaa v MOXHO onpeaennTtb
KaK MpaBW/bHbIA NOAXO4, €C/IN YYecTb LWMPOTY Kpyra
npecTynaeHni, Npu coBepLleHnm KoTopbix cT. 78.1 1 80.2
MOTYT ObITb MPUMEHEHbI, U UX TAXECTb [6, c. 41]. B cBs-
31 C 3TUM NMpeacTaBnseTcss BO3MOXHbIM NPeayCMOTPETb
OVCKPELIMOHHbIN XapakTep NPUMeHeHUs 3TUX HOPM, TO
€CTb Ha YCMOTpPEHME CYA0B C YH4ETOM JINYHOCTHU, a TakXe
xapakTepa v cTeneHun obLecTBEHHOW ONacHOCTM COBEpP-
LLUEHHOro NPecTynieHuns.

PaccmaTpuBass HOPMbl YrOIOBHOMO U YrOJIOBHO-UC-
MOJIHATENBHOIO 3aKOHOA4ATENIbCTBA, MOXHO CKa3aTb,
4YTO He pernaMeHTUpPOBaH MEexXaHW3M pearnpoBaHus
rocynapctBa B Cl/lydae HapyLlleHUs YCIOBUIM OCBOOOX-
OeHuns ot oTbbiBaHUa Haka3aHus rno cT. 80.2 YK PD n He
npopaboTaH BOMPOC BO3Bpata K CcTaguMm peanusauum
HakasaHWs, a TONbKO yka3aH MexaHU3M Ha3Ha4YeHUs Ha-
KasaHus no npasunam, npeaycMoTpeHHbIM cT. 70 YK PO
(TO ecTb MO COBOKYMHOCTW MPUrOBOPOB) B CJly4yae Co-
BEPLUEHUS NNLLOM, OCBOOOXOEHHbIM OT Haka3aHus yc-
NIOBHO B cooTBeTcTBMM ¢ 4. 1 cT. 80.2 YK P®, B nepuog
NMPOXOXAEHNST BOEHHOM CNy>XObl HOBOIO MPECTYMJIEHUS.
B T0O e Bpems, Hanpumep, Npu yCIOBHO-A0CPOYHOM OC-
BOOOXAEHUM NPenyCMOTPEH MEXAHN3M OTMEHbI AAaHHbIX
CpencTB NOOLWPUTENBHOIO BO3AENCTBMS U BO3BpaTa K
MCMNOMIHEHNIO HakadaHus (4. 7 cT. 79 YK P®d). Takxe Ha-
pYyLLUEHUE YCNOBUIA NMPenoCTaBNEeHNss OTCPOYKM B COOT-
BeTCTBUM C 4. 2 cT. 82 YK PD BneveT 3a co60I1 €€ OTMEHY.

MpencTaBnseTcs, 4TO N0 aHANOTNKU C M. «0» N «B» 4. 7
cT. 79 YK P® uenecoo6pasHo B yrosloBHOM 3aKOHe yKa-
3aTb, 4TO, ECIN NNLL0, OCBOOOXAEHHOE OT HAaKa3aHus yc-
JNIOBHO B cooTBeTcTBMM ¢ 4. 1 cT. 80.2 YK P®, B nepuosa
NMPOXOXAEHUNST BOEHHOW CNyX0bl COBEPLUUT NPECTyne-
HME MO HEOCTOPOXHOCTU MO0 YMBbILLIEHHOE MPECTY-
nneHne HebOMbLUIOW UM CPeHEN TAXeCTU, BONpoc 06
OTMeHe B0 COXPaHEHUU YCNOBHOIO0 OCBOOOXAEHUSA
peLuaeTcs cyaoMm, TO eCTb BOMPOC PeLIAaeTCcs Ha YCMO-
TpeHue cyna. B cnydae coBeplueHnst yka3aHHbIM JINLLOM
TSXKKOrO UM 0co60 TSXKOro NpPecTyryieHns cyn oTMe-
HSIeT YC/IOBHOE OCBOOOXAEHNE U HAa3HA4YaeT eMy Haka-
3aHue Nno npasuiam, NpenycMoTpeHHbIM cT. 70 YK PO,
COOTBETCTBEHHO, pelleHne 06 OTMEHE OAaHHOro BuAaa
0CBODOOXAEHNSA HOCUT 06513aTeNbHbIN XapakTep.

[MepeyeHb NpecTynneHnn, NCKoYaLWUX NPUMEHe-
Hue cT. 80.2 YK P®, ykazaHHbIx B4Y. 1 cT. 78.1 YK P®D, co-
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cTouT 13 59 cocTasos. [Mpu aTOM cnenyetT OTMETUTb, YTO
B NepeyHe MMeeTCs NpecTynyeHne B BUAe nocaratesb-
CTBa Ha XM3Hb rOCYAAPCTBEHHOIrO MM OBLLECTBEHHOIO
neatens (ct. 277 YK P®), HO OoTCyTCTBYIOT npecTynie-
HUA, NPeayCcMOTpeHHble cT. 295 YK Pd (nocsaratenb-
CTBO Ha XM3Hb NNLA, OCYLLECTBASIOWEro NpaBoCcyane
Wnu npensapuTenbHoe paccnenoBaHue), cT. 317 YK PO
(mocaraTenbCTBO Ha XW3Hb COTPYAHMKA NPABOOXPaHU-
TenbHOro oprana) [7, c. 51]. OgHako 9Tu NpPecTynieHns
HE OT/IMYAKTCS MO CTeNeHn 0OLLECTBEHHOW OMACHOCTU
M MO3TOMY TOXE MOIYT ObITb BKJIKOYEHBI B LAHHbLIV Nepe-
YeHb. B cBA3M C 3TUM BaXKHO BKJIIOUYNTbL B AaAHHbLIN nepe-
YeHb NPECTYMNIEeHUs, NPenyCMOTPEeHHbIe CT. 295 n 317
YK PO®.

Take B JAHHOM NnepeyvyHe MMeTCH NyOInYHbIe Npu-
3bIBbl K OCYLLLECTBJIEHNIO 9KCTPEMUCTCKON AEeATENBHOCTHN
(cT. 280 YK P®d), a npecTynneHue, ykazaHHoe B CT. 282
YK PO (Bo36yxaeHMe HeHaBUCTM MO0 Bpaxkabl, 8 PaBHO
YHUXEHME 4eT0BEYEeCKOro 4OCTOUHCTBA), HEe NpeayCcMo-
TpeHo. Kpome Toro, B nepeyHe npeayCcMoTpeHsbl CT. 355,
359-361 YK P®, KkOoTOpblE OTHOCSTCS K NMPECTYN/IEHNSIM
npoTnB Mmnpa 1 6e30NacHOCTN YENOBEYECTBA, HO HET pe-
abunutaummn Haumama (cT. 354.1 YK Pd) n reHoumpa (357
YK PO®).

MpencTaBnAeTCsa MHTEPECHBbIM, YTO B MepeYeHb BKJTIO-
YeHbl TakMe NPECTYMNIEeHUs, Kak KOHTpabaHaa HaMMYHbIX
OEHEXHbIX CPeAcTB U (UAM) AEHEXHbIX MHCTPYMEHTOB
(cT. 200.1 YK P®) (npecTtynneHne HeGObLLIOWN TAXECTH),
HEe3akOHHOE MPOHMKHOBEHME Ha OXPaHsieMbli 00beKT
(cT. 215.4 YK P®) (cpenHei TaXecTu), HapyLLUeHne Tpe-
6oBaHuii obecnevyeHnss 6€30NacHOCTU U aHTUTEPPOPU-
CTUYECKOWM 3alMLLEHHOCTU OOBLEKTOB TOMJIMBHO-3HEP-
retTudyeckoro komnekca (217.1 YK P®) (HeocTopoxHoe
npectynneHue). lNonyyaeTcs, 41O NMua, CoBeEpLIMBLUME
3TN NPECTYMNIEHUSA, HE MOTYT ObITb NPU3BaHblI HA BOEH-
Hylo cny>x06y no mMobunusauuu, a nmLo, COBEPLUMBLLEE
yOMNCTBO C 0COOOWN XECTOKOCTbIO UK OOLLLEeONacHbIM
cnoco6oM unun no Hammy, MoxeT. Mo mHeHuto C. A. Top-
nenymk v H. A. EropoBsoin, «yanBngeT u HacTopaxunesaeT
OTCYTCTBME B 3TOM NEPEYHE NPECTYMEHN, NPesyCMo-
TpeHHbIx cT. 105, 111, 126, 131, 132 (B OTHOWEHUN NOTEP-
neeBwmnx, gocturwmnx 18-netHero Bo3pacta), 162, 163,
222, 228.1, 337-339 YK P®» [6, c. 41]. B. A. JopowkoB
CUUTAET, YTO «B PE3yNbTaTe MOXET Cy4YUTbCS TakK, 4TO Te
Xe cepuiiHble yOuiiLpbl, B TOM Y/Ce HECOBEPLUEHHOSET-
HUX OeTeln, Npu OTCYTCTBMM COOTBETCTBYIOLLErO HAA30-
pa 3a HMMK BCKOPE MOTryT oka3aTbCs Ha cBoboae, Bep-
HYBLUMCb K cebe AOMOI, 1N yrpoxaTb poauTensimM XepTs
npecTtynneHnin» [8, c. 6].

BeposaTHO, nepeyeHb NPeCcTynaeHnn, NpensaTCTBYIO-
LMX OCBOOOXAEHMIO OT AanbHelwero oTobIBaHNS Haka-
3aHusA no ¢T. 80.2 YK P®, 6b110 6bI Lesiecoobpa3Ho ckop-
pekTupoBaTtb 1 CHOPMUPOBATL HE MYTEM MEPEYHUCTIEHNS
KOHKPETHbIX COCTaBOB, @ Ha OCHOBE O6LLNX MPU3HAKOB.

B 4. 1 cT. 80.2 YK P®D ncnonb3oBaHa GpopmynmpoBka
«0CBOOOXAaeTCs OT Haka3aHus YCII0OBHO» (B OTMYME OT
«MOXET 3aMEHUTb OCTaBLUYIOCSH HEOTObITOM 4YacTb Ha-
KasaHuga 6onee MArknm BUAOM HakadaHug» B 4. 1 cT. 80,

WM «MOXET OTCPOYUTb peasibHoe OTOblBaHWEe Hakasa-
HUs» B Y. 1 cT. 82 YK P®). B u. 1 cT. 78.1 YK PO Takxe
1cnosib3oBaHa GopMynMpoBka «0CBOOOXAAETCS OT Yro-
JIOBHOWN OTBETCTBEHHOCTU». B CBA3M C 3TKUM HOBbIN BUL,
ocB0O6OXAEHMNS OT OTObIBAHNSA Haka3aHUs, Kak 1 HOBbI
BWA OCBOOOXAEHUSI OT YroslOBHOM OTBETCTBEHHOCTMU,
OTHOCUTCS K MMNEPATUBHbLIM, TO €CTb HE 3aBUCSLLNM OT
YCMOTPEHUS LOSIHKHOCTHbIX NIL, MPaBONPUMEHUTENbHbIX
opraHoB. TakMm o6pa3om, BOMNPOC O LesiecoobpasHo-
CTV Takoro ocBoboxaeHus oT oTObIBaHMS Haka3aHus (C
YY4ETOM MOBEAEHUS OCYXOEHHOIO UAN CTENEHN €ro UcC-
npaBfieHNs1) UM OCBOOOXOEHUS OT YrosloBHOW OTBET-
CTBEHHOCTU (C y4eTOM OBCTOATENbCTB COBEPLUEHHOrO
NPEecTynaeHns N INYHOCTN BMHOBHOIO B MJlaHE CHUXEe-
HUS cTeneHn oOLLeCTBEHHOW OMacHOCTW COAESIHHOIMO)
naxe He ob6cyXxgaeTcs NPy NPUHATUN COOTBETCTBYIOLLLE-
ro npoueccyanbHoro pewenus [9, c. 17].

YcnoBus 1 nopsifok 0CBOBOXAEHMS OT Haka3aHusl No
cT. 80.2 YK PD aBnsatoTCsa 0aMHAKOBLIMW A1 BCEX KaTe-
ropui Ny, He3aBUCUMO OT JIMYHOCTHbIX XapakTepPUCTUK
OCYXAEHHOro, Hannuus peunamBa UM COBOKYMHOCTU
NPecTynieHnii, a Takxe 0OCTOATEeNbCTB COBEpPLUEHUS
KOHKPETHOro MNpecTyrieHns. OTO CBUAETENbCTBYET O
TOM, 4TO BOMPOC yTPaThl UAN CHUXEHUS OBOLLECTBEHHOM
0OMNaCHOCTWN OCYXJEHHOro B pamMkax OaHHOW HOPMbl He
ABNSIETCA KJIIOYEBbLIM AJ19 3aKOHO4ATeNs, KpoMe cly4ya-
eB, korga nuua otbbiBalOT HakasaHue 3a NpecTynieHus,
ykasdaHHble B 4. 1 cT. 78.1 YK P®. Mpeactasnaercs, 4To
Takas no3nums MOXET NMPOTUBOPEUYUTb NPUHLUUNY Anud-
depeHunaumMn U MHOMBMAYaNbHOCTU YrOJIOBHOW OTBET-
CTBEHHOCTU U HakaldaHus, a TakXke He COOTBETCTBOBATb
LLeSIN YroNOBHOrO 3aKoHOA4ATeNbCTBA MO npeaynpexae-
HWIO COBEPLLEHUSI HOBbIX MpecTynneHuii (cT. 2 YK P®).

OLHUM N3 BaXHbIX YCTOBUA MPUMEHEHNS LOCPOYHO-
ro oCBOOOXAeHUsa OT 0TObIBaHMUS Haka3aHusa no cT. 80.2
YK P® BbicTynatoT Bpemsi 1 06CTaHOBKA, B paMKax KO-
TOPbIX MOXET ObITb OCYLLECTBJIEH NPOLECC 0CBOOOXAe-
HUA. K TakoBbIM OTHOCATCS Nepuo, BOEHHOrO BPEMEHU
1 Mmobununsauum, BoeHHoe nonoxeHue [10, c. 20]. Ocyx-
OEHHbIN NPU3bIBAETCSH HA BOEHHYIO CNyX0y 1 NpoxoanT
cnyx06y B BoopyxeHHbIx cunax Poccuiickoii denepaumn
WX B 3TOT Xe NEPUOL 3aKJIIOHAET KOHTPAKT HA MPOXOX-
[eHVe BOEHHON CNnyX06bl UIMEHHO B yKa3aHHbI Nepuos,
BPEMEHMU.

Cnenyet oTMeTUTb, 4TO HOPMYNINPOBKA «OCBOOOX-
LaeTcsa OT Haka3aHus YCNOBHO», ykadaHHas B 4. 1 CT.
80.2 YK P®, npeacTtaBnsieTcsi He COBCEM BEPHOM, TaK Kak
NPUMEHNTENBLHO K pacCMaTpMBaeMon cuTyauum bonee
NMPUMEHNUM TEPMUH «YCJNIOBHO-A0CPOYHO», TakK KakK NNLLO
0CBOOOXAEHO YCNIOBHO (40 HACTYMNAeHWs YCOBUIA, pe-
rnamMeHTMPOBaHHbIX B 4. 2 cT. 80.2 YK P®d), a Takxe no-
CPOYHO (A0 NOJSIHOIO OTOLITMS HA3HAYEHHOI O CYZA0M CPO-
Ka yronoBHoro Hakadanus) [10, c. 20]. BeapB 4. 3 cT. 80.2
YK P® oTmMe4eHOo, 4TO Npu COBEPLLEHNN HOBOIO NPECTY-
MJEHUS «yC/IOBHO» OCBOOOXAEHHbIM OT Haka3aHWs Cyn,
HasHavyaeT emMy HakasaHue rno npasunam cT. 70 YK PD,
Mo aHasiormMm ¢ OTMEHO YCITIOBHO-A0CPOYHOr0 OCBOOOX-
[eHUs OT 0TObIBaHWS HakadaHus B nopsigke v. 7 cT. 79 YK
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P®. OTnnume oceoboxaeHus, NpeaycMOTPEHHOro CT. 79
YK P®, ot HoBOro Buaa ocesoboxaeHus (ct. 80.2 YK P®D)
aHaJIoOrMyHOro no CBOEN IopmUaMNYeckolr Npupoae yCroB-
HO-O,0CPOYHOMY OCBOOOXAEHMNIO, COCTOUT B XapakTepe
TpeboBaHWii, NpeabsaBAseMbIX K MLy, LOCPOYHO OCBO-
60XaeHHOMY, B Nepuoa ocTaBLUelics HEOTObITOM YacTu
HakasaHwusa [11, c. 42].

CnenyeTt oTMeTUTb, 4YTO eLle A0 BBEAEHUS B YronoB-
HbIlh 3akoH cT. 80.2 M. B. TennawunHbim, C. A. CTynuHomn
B nopsake delegeferenda npepgnaranoce B 4. 4.1 c1. 79
YK P® ykasaTb, 4TO Npu pacCMOTPEHUN xopaTancrsBa
OCYXAEeHHOro 06 YC/NOBHO-AOCPOYHOM OCBOOOXAEHUN
OT OTObIBAHWS HaKal3aHUs Cy4 Y4uTbiBaeT MOBeAeHune
OCYX[EHHOro, ero OTHoleHue K y4ebe n Tpyay B Te-
YyeHVe Bcero nepvoga OTObIBAHWS HakKal3aHus, B TOM
yucne xenaHve nuua NPUHATb ydyacTue B oduLmnanbHO
06bsiBNneHHbIX Poccuiickon depepaumein cneunanbHbixX
onepaumsax, B TOM YMCNE BOEHHbIX, a TakXe 3akJoye-
HYE aOMUHUCTPAUMU WUCMNPABUTENbHOIO YUYpEXAEHUN
0 LenecoobpasHOCTN ero yCrnoBHO-AOCPOYHOIO OCBO-
6oxnaeHus [4, c. 154]. Takoe npennoxeHve nogyepkmnBa-
€T BO3MOXHOCTb BKJIIOYEHUSI pacCMaTpMBaEMOro Buaa
0CBOOOXAEHNS OT OTObIBAHUA HAaka3aHUs B NOABUA, YC-
JIOBHO-A0CPOYHOro OCBOOOXAEHNSA OT OTObIBAHUSA Haka-
3aHus.

[o BBeneHus B geicteue cT. 80.2 YK P® cynebHas
npakTuka npuMmeHsna takxe cT. 80.1 n ocsoboxaana
yyactHukoB CBO B cBA3M ¢ n3MeHeHneM 0OCTaHOBKM.
Tak, CynebHas konnervs no gefsiaM BOEHHOCYXaLLUX
BepxoBHoro Cypa Poccuiickoii ®@egepaunn no geny
B. A. YcTnHOBa, NPUroBOPEHHOIO K ABYM FrOAam JINLLEHUS
cBo6OAbl B KOJNIOHUU-NOCeNneHnn no 4. 5 ct. 264 YK PP
(HapyLleHne N1LoM, ynpassiowmmM asToMmobunem, npa-
BWJ OPOXHOIO ABMXEHMS, MOBJEKLLEE MO HEOCTOPOX-
HOCTM CMepPTb ABYX J1L,), BIHECA KacCaLOHHOe onpe-
nenexHuve ot 28.06.2023 no aeny Ne 225-Y[123- 8-K10, B
KOTOPOM 6bIJ10 Yka3aHO 06 0CBOOOXAEHWM OT Haka3aHUs
B. A. YcTuHoBa Ha ocHoBaHum cT. 80.1 YK P®, 1o ecTb B
CBSI3N C U3MEeHeHneM O0OCTaHOBKW. YUMTbIBANOCh, YTO
B. A. YcTrHOB BO3MeCTUN yLiepO noTepnesLunM B Nos-
HOM pasmMepe, nNpoxoaun cnyx0y B KAQ4eCTBE BOEHHOC-
nyxauwero B 3oHe CBO un xapaktepm3oBancs nonoxm-
TelbHO KOMaHAOBaHMEM BOUHCKOM HYacCTM.

K coxaneHuio, B 3aKOHE HE pernaMeHTMpoBaHbl Cry-
yan HapylleHus ycnoBuii ocBoboxaeHus no cT. 80.2
YK P® 1 yKNOHEHMS OT NPOXOXAEHNS BOEHHOW Cy>Obl.
OTCyTCTBYIOT MPABOBbIE NOCNEACTBUSA AAHHOIO YKIOHE-
HUS 1 MeXaHn3Mm BO3BpaTa K CTaauu peanmsaummn Haka-
3aHus. Kpome Toro, B Hopmax cT. 80.2 YK P® He ykasaHo,
OT Kakoro BMaa Haka3aHusi OCBOOOXAAETCH OCYXAEH-
HbI UM AaHHasa CTaTbs NPUMEHSIETCS KO BCEM BUAAM
HakasaHwusa [11, c. 77].

YcnoBrMem OKOHYaTENbHOro 0CBOOOXAEHNS OT Aanb-
Hellwero OTObIBAHUS HakasaHWs ABNSETCS HacTynie-
HMe cobObITUN, OTMEYEHHbIX B M. «a», «6» 4, 2 cT. 80.2 YK
P®, koTopble BO3MOXHbI BCrieacTBME 4OOPOCOBECTHOIO
BbIMNOJIHEHUST OCYXAEHHbIM 00S3aHHOCTEN BOEHHOCIY-
Xawero, B TOM 4YMCNe COBEPLUEeHUS reponyeckoro no-

CTYMKa, 32 KOTOPOE OH HarpaxaaeTcs rocygapCTBEHHOMN
Harpagon. Jpyrnx ycnoBuin, CBA3AHHbIX C MOBELEHNEM
OCY>XAEHHOrO, YrOJIOBHOE W YrO/IOBHO-UCMONIHUTENbHOE
3aKOHO4ATENBbCTBO HE yCcTaHaBnmMBaeT. BaxHo ckal3aTb,
YTO NPW HEBLINOJSIHEHUN TPEBOBaHN, NPEeaYCMOTPEHHbIX
4. 2 cT. 80.2 YK P®d, nocnyxmnBLumx 0CHOBaHMeM A0CPO-
HOro ocBoOOXAEeHUS OT OTObIBAHMS Haka3aHus, OaHHoe
ocB0ob6OXAEeHME OTMEHSAeTCS, U, COOTBETCTBEHHO, OCTaB-
wasics HeoTObITas YacTb HakazaHUs NOANEXMUT WUCMOJI-
HeHuto. KcTtaTtu, aHanornyHole NOAOXKEHUS, CBA3AHHbIE
C OTMEHOW YCIOBHO-A0CPOYHOIro 0CBOOOXAEHUS, Npes-
YCMOTpPEHbI n B CT. 79 YK P®. Taknm ob6pa3om, 0cBOOOX-
OEeHne OT Haka3aHus B CBA3M C MPOXOXAEHNEM BOEHHOM
cnyx06bl B nepuon, Mobunnsauum, BOBHHOIro rnoJsIoXkeHus
AN B BOEHHOE BPEMS MO CBOEW IOPUOMHYECKON Npupoae
MOXET ABNATbCH cneuvanbHbiM NOABUAOM YCAOBHO-40-
CpPOYHOro ocBoboOXaeHMs OT OTObIBaHMS HakalzaHus [12,
c. 42].

B 4. 2 cT. 80.2 YK P® pernameHTMpOBaHbl onpene-
NleHHble TpeboBaHUA (YCNoBUS), OTMEYEHO, 4YTO N0,
0CcBO6GOXAEHHOE OT Haka3aHMs YCIIOBHO B COOTBETCTBUMN
c 4. 1 cT. 80.2 YK P®, ocBoboxgaeTca OT HakasaHus,
BO-MEPBbIX, CO AHSA HArpaxXAeHUs rocyaapCTBEHHOM Ha-
rpagoi, NoslydYeHHO! B Nepuos, npoxXoXAeHNs BOEHHOM
cnyx06bl, @ BO-BTOPbIX, CO OHS YBOJIbHEHUS C BOEHHOW
Cny>06bl MO OCHOBAHWIO, NPEAYCMOTPEHHOMY . «@», «B»
mnn «o» n. 1 cT. 51 PepepanbHoro 3akoHa ot 28.03.1998
Ne 53-D3 «O BoMHCKOWN 0693aHHOCTN Y BOEHHOW CITyX-
6e», 4YTO npenycMaTtpuBaeT YBOJSIbHEHWE C BOEHHOW
cnyx06bl MO AOCTMXEHUU MpefeNbHOro BO3pacTa, Mo
COCTOSIHUIO 3[0POBbs U MpU 3aBepllieHn mobunusa-
LIMOHHbIX MEPOMNPUATUIA, OTMEHE BOEHHOIO MOJIOXEHUS
SN OKOHYaHUN BOEHHOr0 BpPeMeHU. Takue Xe ycnosus
npenycMOTPEHbl U A5 NoralweHus CyanuMoCTy B NOPSif-
ke 4. 3.1 cT. 86 YK PD.

B cnyyae HarpaxneHus rocygapCTBeHHOM Harpagon
crnenyeT yuuTbiBaTb, YTO OHA AOJIKHA BXOOUTb B nepe-
YeHb Harpan, yTBepXAeHHbIX Yka3om lNpesngeHta Poc-
cuiickoii ®epepauum ot 07.09.2010 Ne 1099 «O mepax
Mo COBEPLUEHCTBOBAHMIO rOCYAapPCTBEHHOM HarpagHom
cuctembl Poccuiickoin @epepauum». Kpome Toro, ocyx-
OEHHbIN O0MmKeH OblTb HarpaxaeH rocyoapCTBEHHOM
Harpagor B Nepuon NPOXOXAEeHUs BOEHHOW ClyXObl B
BOEHHOE BpeMs, B nNepuos Mobunmaaunm nam BOEHHO-
ro nonoxeHus. Npm 3TOM CaM MOMEHT HarpaxaeHus
rocynapCTBEHHOW Harpagoli MOXeT COCTOATbCS Kak B
npouecce BOEHHOM Cnyx06bl, TaKk U NOCNe ee 3aBepLue-
HUS. COOTBETCTBEHHO, BOEHHOCYXALLMA, HAarpaxaeH-
HbI TOCYOAPCTBEHHOW Harpagowm, B COOTBETCTBUM C .
«a» 4. 2 cT. 80.2 YK P® ocBoboxgaeTca OoT OTObIBAHUA
YrOJIOBHOIO Haka3aHus HE3aBUCKMO OT 3aBEPLLEHNS BO-
€HHOro BPEMEHU, BOEHHOIO MOJIOXEHUS UM MOBUIM3a-
Lnn.

AHanManpys pasnnyHble cuTyauumn n cyaebHyio npak-
TUKY, HENb3S UCK/IOYUTbL CUTyauuu, Korga nmuo O6bi1o
OCYX[EHO N MPUrOBOPEHO K OTObIBAHWIO Haka3aHUs B
MCNpaBUTESNIbHOW KONIOHUN 06LLEero pexuma, Hanpumep,
B dpeBpane 2024 r. A B anpene TOro xe roga 3ToT OCyX-
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OEHHbIM 3aKJI04YM KOHTPAKT O MPOXOXAEHUN BOEHHOM
cnyx6bl B BoopyxeHHbIx cunax Poccuiickoin depepa-
UM 1M OTAPaBWUIICA HA CreuuvasnbHyl0 BOEHHYIO onepa-
unio. Cnycta apa mecsaua, yxe B nioHe 2024 1., naHHbIN
OCY>XXAEHHbI COBEPLLMIT HOBOE NPECTYMJIeHMe, 3a KOTO-
poe Obin 3agepXaH U NOMeLeH B CNeACTBEHHbIA U30-
NATOP, rAe Haxoauncs 0o BblHECEHUS npurosopa. Ho B
aBrycte 2024 r. Ha 3TOr0 OCYXAEHHOro NMPULLAN AOKY-
MEHTbI O TOM, YTO OH Obl1 HAarpaxaeH rocyaapCTBEHHOM
Harpazon 3a noaBur, CoBeplueHHbIn B Mmae 2024 r. B HO-
a0pe 2024 r. cyn, OONMKEH NPUHATbL PELUEHNE N BbIHECTHU
npuroBop. Bo3HrkaeT BONpoc: UMeeT I MECTO PELIUANB
NPEeCTYMJIEHN U OOIKHA NN BbITb CHATA CYAUMOCTb 3a
nepBoe NpecTynneHne?

B cooTtBeTcTBUM co cT. 18 YK P® peumansom npe-
CTYNNEHNA NPU3HAETCA COBEPLUEHNE YMbILIIIEHHOIO
NPeCTYMJeHNs NMLOM, UMEIOLMM CYAUMOCTb 32 paHee
COBEPLUEHHOE YMBbILNEHHOEe npecTynneHne. Ho, co-
rnacHo 4. 3.1 cT. 86 YK P®, B OTHOLIEHUM nnLa, nmeto-
Lero CyanMMocCTb, MPU3BAHHOIO Ha BOEHHYIO CNyXO0y B
nepuon mobunusaumm nnu B BOEHHOE BpeMs B Boopy-
XeHHble cunbl Poccuiickoih Degepaunn nnubo 3aksio-
YMBLLErO B Mepuos Mobunmaaumu, B Nepnos BOEHHOro
NMOSIOXEHUS NN B BOEHHOE BPEMS KOHTPAKT O MPOXOX-
OEeHUN BOEHHOWN cnyx6bl B BOOpyXeHHbIXx cunax Poc-
cuiickoin depepaunmn, CyaMMoCTb NOraliaeTcs co OHSA
HarpaxgaeHusi rocygapCTBEHHOM Harpagow, nony4veH-
HOWM B Mepuoj, NMPOXOXAEHUS BOEHHOI cnyxbbl. Takxe
B cooTBeTcTBMM C 4. 1 cT. 10 YK PD yronoBHbIn 3aKOH,
YCTPaHSAOLWMA NPECTYNHOCTb AESHUS, CMSArvyaloLWwmn Ha-
KasaHue nnn MHbIM 06pa3oM yJyyLIAKLLNIA NOJIOKEHME
NMua, COBEPLUMBLLENO NMPECTYrJeHne, MMeeT ob6paTHyio
CUJ1y, TO €CTb PACNPOCTPAHAETCH HA NNLL, COBEPLUMBLIMX
COOTBETCTBYIOLLME AESHUS A0 BCTYMNIEHUS Takoro 3ako-
Ha B CuUy, B TOM YMCIe Ha 1L, OTObIBAOLLNX HaKka3aHme
NN OTOLIBLUMX Haka3aHue, HO UMEKLLMX CYOMMOCTb.
MpencraBnseTcs, 4TO UHBIM 06PA30M, YNYHLLAIOLLMM MO-
JIOKEHWE Nnua, COBEPLUMBLLIErO NPecTynieHne, Npu3Ha-
€TCS TakXe 3aKOH, B YaCTHOCTW, CMAMYaloLLNA yCNOBUS
0CBODOOXAEHWNS OT YrOSIOBHOM OTBETCTBEHHOCTU UM Ha-
Ka3aHusl, yMEHbLLAIOLWNI CPOKU MOralleHnst NN CHATUSA
cyammocTu. NosToMy CyaMMOCTb Y AAHHOrO NnLa nora-
LaeTcs U, COOTBETCTBEHHO, aHHYNMPYIOTCS BCE NPaBo-
Bbl€ NOCNEeACTBUS, CBA3aHHbIE C CYyANMOCTbIO. B cBA3M C
39TMM B BbILLEYKA3aHHOM Clly4ae He OO0JIKEH y4YUTbIBATb-
Cs Takxe M peumamsB MPecTynsieHn i npu BblIHECEHUN
npuroesopa.

Mpu ocBOGOXAEHNN B CBSI3N C YBOJIBHEHWEM C BO-
€HHOI CcnyX06bl BaXHO ckasaTtb, 4TO, cornacHo Pepe-
pasibHoMy 3akoHy OT 28.03.1998 Ne 53-d3 «O BonHCKOM
00653aHHOCTU M BOEHHOW Cnyx6e», yCTaHOBMEHbI pa3Hble
Cpoku cnyx6bl AN N1y, NPOXOAALNX BOEHHYIO CNyXOy
Nno NPuU3bIBY UM MO KOHTPaKTy. B cBA3M € 9TUM cneayeTt
YCT@HOBUTb COOTHOLUEHMNE CpokKa CNyx06bl, Nnepruoaa Bo-
€HHOr0 BPEMEHW, BOEHHOI O MOJIOXEHNS nnnu Mobunmnaa-
WKW, KaTeEropmnmn NPecTynieHuns, a TakXXe cpoka yroaos-
HOro HakasaHusi. Cpok cny06bl NPU3bIBHUKA, COrNAacHO

CT. 38 paHHOro 3akoHa, cocTtasnseT 12 mecsueB, KOH-
TpakTHUKa — 2 roga, 3 roga, 5 net. Cpok cny>x0bl NO KOH-
TpakTy (2 roga, 3 roga nmbo 5 net) MoxeT OblTb OrpaHn-
YeH npenenbHbIM BO3pacTOM BOEHHOCyXaLero. Tem He
MeHee NnpeaesibHOro cpoka Ans 3ak/to4eHnss KOHTpaKkTa
0 MPOXOXAEHNN BOEHHOW CNyX0bl B BOOPYXXEHHbIX crunax
Poccuiickoih @epepaunm 3akOHOM He YCTaHOBJIEHO.

Takxe HeE0OXO0AMMO YYNTbIBATb, YTO CPOK Ha3Ha4yeH-
HOro CyooOM Haka3aHusi MOXeT ObiTb kak 6oJblue, Tak U
MeHbLLE cpoka CNyX0bl 1 yKkazaHHbIX 06CcTOoATENLCTB. B
CBSI3M C 9TUM €C/M 3TOT CPOK BOEHHOW CNYXObl KOHTpaK-
THMKA MeHblEe CpoKa Ha3Ha4YeHHOro CyAOM Hakal3aHus
M yKa3aHHbIX 06CTOATENLCTB, OCBOOOXAEHNE OT OTObI-
BaHWS HaKasaHusa L, 3aBEPLLUMBLLMX BOEHHYIO CIyX0y
M He Xenawwmx 3akiodaTtb KOHTPaKT Un npoasieBatb
€ero, OO/IKHO OCYLLECTBASATbCA C YY4eTOM XapakTepa u
cTeneHn OO6LLEeCTBEHHOM OMacHOCTM MNPECTYMeHUs U
JIMYHOCTN OCYXAEHHOro. NoaTomy peLleHue cyaa C yye-
TOM 3TUX OBCTOATENBbCTB MOXET OblTb OMpeaesieHo B
BUAE NOJSIHOrO OCBOOOXAEHNSA OT OTObIBAHMS Haka3aHus
NMB0 NCMOSTHEHNSA HEOTOLITON YacTW Haka3aHus.

MpencrtaBnsieTcs, YTO NPU HANUYUK YCNOBUIA, Npea-
YCMOTPEHHbIX M. «6» 4. 2 cT. 80.2 YK P®D, BoeHHOCHNY-
Xawmin, O0CBOOOXAEHHbIM OT OTObIBAHUS HakalaHus
YCJIOBHO, MOXET OblTb OCBOOOXAEH MOJIHOCTbIO, €Cnu
Ha3HA4YeHHbIN Cyo0M CPOK Haka3aHus 3akaHiMBaeTCs B
nepuos BOEHHOIO MOSIOXEHUS, BOEHHOTO BPEMEHU U
MoOmMnmn3auum, a Takxke A0 OKOHYAHUS CpOKa CJyXObl
WJIN KOHTPaKTa, Tak Kak YyC/IOBHOE 0CBOOOXAEHME NPea-
nonaraeT OTka3 OT peasibHOro OTObLITUS HaKkalaHus Ha
OCTaBLUYOCHA HEOTObLITYIO HaCTb HaKa3aHUS.

Takvm 06pa3omM, C y4eToM aHanm3aa cyaebHOom npak-
TUKN N TEOPETMYECKMX UCcnemoBaHuii B obnactm npu-
MEHEeHUs HOPMbl 00 OCBOOOXAEHUM OT Haka3aHus B
CBSA3M C NPOXOXAEHNEM BOEHHOI Cny>0bl B Nepno, Mo-
6unusaumm, BOEHHOrO NOJSIOXEHUS UM B BOEHHOE Bpe-
mMs (cT. 80.2 YK P®) npeacraBnsietcsa uenecoobpasHbiM
npenycmoTpeTb B CT. 80.2 4ONONHUTENBHOE YC/IOBME O
TOM, YTO MOBTOPHOE OCBOOOXAEHME OT OTObIBAHUS Ha-
KasaHusa B nopsake cT. 80.2 YK PD nnn ocesoboxaeHne
OT YrojIOBHOM OTBETCTBEHHOCTW B COOTBETCTBMU CO
cT. 78.1 YK P® peluaeTtcsa Ha yCMOTpEHUe cyna, ucxons
M3 06CTOATENBCTB BHOBb COBEPLUEHHOrO MNPEecTynie-
HUS N C Y4ETOM JIMYHOCTU BMHOBHOIO. TakXe BaXKHO, Ha
HaLll B3rnaj, B nepeyeHb NpecTyrnieHni, NCKITIHaoLLMX
npumeHeHne cT. 80.2 YK P®d, ykasaHHbIx B 4. 1 cT. 78.1
YK P®, BkIOUATH MPECTYMNeHUs, npeayCMOTPEeHHble
CcT. 295 YK P® (nocsiraTtenbCTBO Ha XW3Hb 1LA, OCY-
LEeCTBNSAOWEro nNpaBoCyAne WA MnpeaBapuTenbHoe
paccnenoBaHune) n ct. 317 YK P® (nocsaratenb,cTBo Ha
XWN3Hb COTPYOHMKA NPaBOOXPaHUTENIbHOIO opraHa). Ha-
3BaHuMe xe cT. 80.2 npeactaBnseTcss BOSMOXHbIM ChHop-
MynMpoBaThb B crenytowen pegakunn: «OcsoboxaeHne
oT oTObIBAHUS Haka3aHus B CBA3U C JOOPOCOBECTHbLIM
BbIMOJSIHEHNEM BOMHCKMX 0613aHHOCTEN B nepmog Mobu-
nn3aunu, B nepruo, BOEHHOro NOMIOXEHVS UM B BOEHHOE
BpEMSI».
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