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A b s t r a c t
Introduction: the article considers post-penitentiary resocialization as a state 

policy direction on adapting convicts who have served their sentence or have 
been released from serving it to the conditions of life in society (social adaptation), 
protecting rights and interests, resolving social conflict caused by crime, and 
preventing new crimes. Purpose: based on the study of the legal nature and social 
conditionality of post-penitentiary probation, to identify its conceptual foundations 
(principles), solve the problem of their compliance with the legislative regulation 
of probation. Methods: the research is based on a dialectical approach to the 
study of social processes and phenomena. It uses traditional methods for the 
sciences of criminal law and criminology – analysis and synthesis; comparative 
legal; retrospective; formal legal; logical; and comparative. Private scientific 
methods are also used: legal-dogmatic and the method of interpreting legal 
norms. Results: the author describes doctrinal origins of the post-penitentiary 
probation concept as an alternative to punishment, criminal prosecution, and 
an important stage of adaptation of a convicted person to life in society, defined 
as resocialization, social adaptation and social rehabilitation in the Federal Law  
No. 10-FZ of February 6, 2023 “On Probation in the Russian Federation”. It is 
noted that when the developer of both the federal law and subordinate regulatory 
legal acts supplementing it do not have these or similar principles in their arsenal, 
this leads to conceptual shortcomings. As an example, we can draw attention to 
the fact that Article 3 of the above-mentioned federal law contains conflicting 
principles: coercion and voluntariness. The problem of uncertainty of the 
status of probation is noted, since, on the one hand, its application falls within 
the competence of the penal system, and on the other hand, there is not only 
regulation, but even mention of probation in criminal and penal legislation. The 
article argues that foreign experience in the application of probation should be 
combined with domestic characteristics of public relations covered by the field 
of probation. Conclusion: it seems that probation is an institution that, on the one 
hand, is not a punishment, and on the other hand, provides an opportunity to work 
with a convict, including after serving a sentence, returning him/her to society and 
adapting him/her to life in it. The author has developed four conceptual principles 
of probation: rejection of stigmatization, voluntary probation, focus on the return 
of a culprit to normal life in society (re-socialization), participation of the society 
in re-socialization of convicts. Shortcomings and contradictions of the legal 
regulation of probation are revealed.
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Introduction
Crime in all periods of human history has 

been perceived as an absolute evil, as a nega-
tive social phenomenon that hinders develop-
ment of society, causing significant damage 
to it. Until about the middle of the XIX century, 
the bearer of this evil was considered a person 
who had committed a crime. So, one of the first 
criminologists, C. Beccaria, considered this as 
a manifestation of evil human nature, on which 
he laid all the blame. Later, anthropological 
studies (in the broadest sense of the word) of 
fatality and immutability of criminal personality 
traits were reflected in the works of C. Lombro-
so, H. Goddard, M. Schlapp, E. Smith, E. Hut-
ton, E. Podolsky, J. Lange, F. Stumpfl, Z. Freud 
and others. Their works were dominated by an 
instrumental (in some cases, utilitarian) ap-
proach to criminal law in general, and punish-
ment in particular [1, p. 157].

With the development of sociological knowl-
edge, doctrines appeared that explain causes 
of crime by external (objective) causes. Crime, 
based on the theory of social determinism (from 
K. Marx to E. Sutherland, N. Christie, V. Kudry-
avtsev, Ya. Gilinsky and others) is not only the 
fault of the person who committed it, but also of 
society, which allowed the existence of causes 
determining this crime. So, the so-called crimi-
nal is not a carrier of absolute evil, but a product 
of society with its problems and shortcomings.

Today, based on the knowledge gained 
about crime, we cannot be so much categorical 
about its absolutely evil nature. It is obvious that 
crime, in addition to its obviously harmful prop-
erties, has a number of positive effects. First, 
it is indicative. Crime shows those trends in the 
development of society that pose a danger to it 
both directly and in the future. Thus, it can be 
perceived not as a social disease in itself, but 

as its obvious symptom, which, in turn, makes 
it possible to adjust public policy, including on 
the basis of a forecast of the development of 
the identified trends. Second, crime triggers 
optimization of protective mechanisms of so-
ciety. Finally, third, consideration of crime from 
the standpoint of the social determinism theory 
reveals a different view of the person who has 
committed a crime. In this regard, the fatality 
and inescapability of consequences of a crime, 
including punishment, are gradually replaced 
by ideas about restoration of social ties as a 
post-criminal practice

Since the middle of the XX century, research-
ers has been seeking for forms of re-social-
ization of former convicts, creating necessary 
conditions for compensation for damage and 
subsequent reintegration into society. Proba-
tion is one of these forms, which has shown its 
effectiveness in many countries.

Results
Punishment as the most severe punitive 

measure of the state does not have necessary 
capacities to implement the functions stated 
[2–6]. The Federal Law No. 10-FZ of February 
6, 2023 “On Probation in the Russian Federa-
tion” (hereinafter – Probation Law) provides for 
alternative punishment mechanisms for re-so-
cialization of convicts, including post-peniten-
tiary ones.

Probation, so to speak, is a self-revealing 
phenomenon, a construct, a core that has yet 
to grow into layers of socially significant mean-
ings in our country [7–9]. To comprehend its 
essence, one should consider conceptual prin-
ciples. However, it is complicated by uncer-
tainty of the probation status. On the one hand, 
according to Article 7 of the Probation Law, the 
Federal Penitentiary Service (FPS of Russia), 
in particular criminal enforcement inspections, 
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is its main subject. On the other hand, either 
criminal or penal legislation do not contain not 
only regulation, but even mention of probation. 
In this regard, it is unclear whether probation is 
still an institution of criminal or penal law and 
on what basis penal system bodies should per-
form probation?

Fundamental principles of probation should 
be important for theoretical understanding and 
practical application of probation procedures:

1) priority of the rights and legitimate inter-
ests of man and citizen;

2) humanism;
3) compliance with the rule of law;
4) rationality of the use of coercive measures, 

corrective, social and other measures and mea-
sures to stimulate law-abiding behavior;

5) consideration of individual characteristics, 
circumstances and needs;

6) openness (transparency);
7) continuity, voluntariness in the application 

of probation.
It is necessary to point out contradictions in 

the above list. So, Principle 4 involves the use of 
coercive measures (although it is not clear from 
the text of the Probation Law what measures 
are in question), while Principle 7 enshrines the 
completely opposite principle of voluntariness. 
This also indicates the uncertainty of the proba-
tion status, as mentioned above.

these principles, having an unconditional 
fundamental character, do not answer the ques-
tion of the nature of probation, its essence and 
difference from other measures. In this regard, 
it is necessary to formulate probation principles 
reflecting its conceptual framework, i.e. those 
fundamental ideas that underlie this institution 
and allow a deep analysis of its essence, role 
and prospects.

Principle 1 – rejection of stigmatization.
Evolution of the theory of social danger of 

personality in the XX century, which gave rise, 
among other things, to the theory of puni-
tive progression [10]. In this concept, it is not 
achievement of the goal that is important, but 
only its declaration, whatever that means. The 
process itself and escalation of punishment 
are important. Experience is not taken into ac-
count. It is impossible to explain this otherwise 
than by faith, a special form of religion.

Another feature of the concept of punitive 
progression is the attitude towards the con-

vict as an object. Execution of punishment, 
correction, post-penitentiary supervision, and 
criminal record exclude the identity of a con-
victed person, his/her personality itself is de-
valued, apparently due to the postulation of 
its danger, declared timed (criminal record), 
but in fact lifelong stigmatization (criminal  
stigma).

The content of the work on combating crime 
depends on the solution of the fundamental 
question: when a person is considered a crimi-
nal: at the time of the commission of a crime, 
after its commission or even before its com-
mission. Each answer determines the choice of 
special, different means.

After committing a crime, a person in the vast 
majority of cases is not hopeless and can be re-
socialized. Helping him/her is a natural process 
resulting from sharing responsibility for what 
has happened with him.

Probation should first of all be considered as 
an idea, a construct, a core. There are two al-
ternatives, in particular, to isolate oneself from 
convicts, including former ones, like from lep-
ers, or to work with them, perceiving them as 
potentially normal members of society. Proba-
tion is based on the second one and assumes 
that re-socialization is necessary and real. Its 
means and methods that form the implemen-
tation mechanism are another question, which 
depends on what we want, how soon and at 
what price (what is acceptable and what is not). 
The main thing is that this mechanism does not 
make the idea practically unattainable. And this 
is already a big problem, the essence of which 
lies in the clarity and degree of understanding 
of the idea itself.

Principle 2 – voluntariness. It solves two in-
terrelated tasks at once. First, it excludes the 
compulsory nature of probation, which funda-
mentally distinguishes it from punishment and 
other criminal law measures associated with 
the implementation of criminal liability. Second, 
it lays down an important and effective mecha-
nism for the feasibility of probation procedures, 
since their application is initiated by the con-
vict/person who has served his/her sentence, 
which, in fact, makes it pointless for him/her to 
disagree with their conduct.

Principle 3 – focus on the return of the per-
son who has committed the crime to normal life 
in society (re-socialization).
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As we have written earlier, attempts to im-
plement non-punitive forms of re-socialization 
have been repeatedly made in Russian history. 
Thus, in the Soviet period (since the 1960s), the 
use of probation and parole with mandatory 
labor certainly solved such a task, which even 
gave reason to assert the duality of courses of 
criminal policy of the USSR, bearing in mind 
that in parallel with these measures there were 
goals of punishment having a completely differ-
ent (forcibly punitive) achievement mechanism 
[10].

To date, this duality of courses persists, since 
with the immutability (except for minor editorial 
changes) of punishment goals, new crime re-
duction forms are searched for and introduced. 
They are focused more on causes of crime 
rather than their consequences (for example, 
suspended sentence, commutation of punish-
ment, exemption from criminal liability in con-
nection with active repentance and reconcilia-
tion with the victim, probation [11, pp. 117–118].

Though, along with this, regulatory legal acts 
that are conceptually opposite are adopted. The 
Federal Law No. 155-FZ of June 11, 2022 “On 
Amendments to the Labor Code of the Russian 
Federation” establishes that an employment 
contract with an employee who has not submit-
ted a certificate to the employer in accordance 
with Part 1 of this Article is subject to termina-
tion on the grounds provided for in Paragraph 13 
of Part 1 of Article 83 of the Labor Code of the 
Russian Federation. Thus, restrictions on em-
ployment directly related to the management of 
passenger taxis, buses, trams, trolleybuses and 
rolling stock of off-street transport when trans-
porting passengers and luggage for persons 
with a criminal record for a number of crimes, 
among which robbery is quite common [12].

The duality of the state policy in the field of 
prevention of repeat crime is also expressed in 
the legalized stigmatization of persons who have 
committed crimes in labor legislation, which di-
rectly contradicts criminal legislation. For ex-
ample, according to Article 331 of the Labor 
Code of the Russian Federation, persons with 
or who have a criminal record are not allowed 
to teach, and even those who have ever been 
criminally prosecuted for a number of crimes 
against the person (in fact, for all crimes, since 
the personnel services of universities require 
an undifferentiated certificate of no criminal re-

cord, including without indication of repayment 
or removing it).

In relation to the civil service, bans on the ad-
mission of persons with criminal records (even 
those that have been removed or extinguished) 
are of an exceptional nature. Moreover, the ap-
plicant’s relatives are also checked for its pres-
ence, which is an indirect reference to Article 
7 of the Criminal Code of the RSFSR of 1926: 
“In relation to persons who have committed so-
cially dangerous acts or pose a danger due to 
their connection with a criminal environment or 
their past activities, social protection measures 
of judicial correctional, medical, and pedagogi-
cal nature are applied”.

Principle 4 – participation of the society in 
re-socialization of convicts.

A Latin word “re-socialization” means return-
ing to society, restoring lost social life skills, 
and acquiring social values, norms, and cus-
toms lost by convicts due to defects in primary 
socialization or under the influence of crimino-
genic factors. In general, the main meaning of 
re-socialization is adaptation of a person to life 
in society and resolution of conflict with this so-
ciety in the elimination of moral confrontation 
and mutual hostility. This is important for the 
society that does not want escalation of inner 
conflicts and growing of crime rates, primarily 
recidivism. Therefore, an important task for it 
is direct participation in re-socialization of con-
victs, i.e. persons who have violated the law and 
plan or at least assume its violation in the future.

Undoubtedly, all of this would be a set of 
beautiful but meaningless words without ap-
propriate mechanisms to ensure re-socializa-
tion, including through the participation of rep-
resentatives of society in this process.

Such a mechanism in the form of probation 
centers is provided for by the Federal Law No. 
10-FZ of February 6, 2023. Article 27 of the said 
law contains a dispositive provision on the pos-
sibility of establishing such centers in order to 
assist persons in respect of whom post-peni-
tentiary probation is applied, including in pro-
viding a temporary place of stay, by non-profit 
organizations, including religious organizations 
and public associations, and socially oriented 
non-profit organizations. The construction “can 
be created” speaks about the dispositivity of 
the prescription. Thus, they are not mandatory 
from the point of view of the legislator.
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So far there is no practice of creating proba-
tion centers and their functioning. According to 
the FPS of Russia, in 2025, the first probation 
centers will appear in Khabarovsk Krai, Vladimir 
and Sakhalin oblsats and Khanty-Mansi Auton-
omous Okrug, relevant agreements have been 
concluded [13].

However, at the moment, a number of prob-
lems remain unresolved, in particular, related to 
the status of probation centers and the content 
of their activities.

The essence of the first problem is as fol-
lows. On the one hand, probation centers are 
normatively fixed in the Probation Law. Also, an 
indirect reference to them is contained in Order 
No. 350 of November 29, 2023 “On Re-Social-
ization, Social Adaptation and Social Rehabili-
tation of Persons in respect of Whom Probation 
is Applied in accordance with the Federal Law 
No. 10-FZ of February 6, 2023”. Paragraph 62 
of this order states that “in order to provide as-
sistance to persons in respect of whom post-
penitentiary probation is applied, including the 
provision of a temporary place of stay, they may 
be sent to probation centers”.

On the other hand, probation centers do not 
have a clearly defined subjectivity, in particu-
lar, they are not classified by the Probation Law 
as probation subjects (Part 1 of Article 6), and 
are not even mentioned among those who can 
be involved by probation subjects in order to 
implement measures of re-socialization, social 
adaptation and social rehabilitation of persons 
in respect of whom probation is applied, includ-
ing on the basis of agreements concluded with 
probation subjects (Part 3 of Article 6).

Hence, probation centers are not its inde-
pendent subject, but act only as one of the tools 
for its implementation. At the same time, when 
referring to Article 27 of the Probation Law, one 
may encounter a very contradictory definition 
of the status of probation centers. At the be-
ginning, it says that in order to assist persons 
in respect of whom post-penitentiary probation 
is applied, including in providing a temporary 
place of stay, non-profit organizations, includ-
ing religious organizations and public associa-
tions, socially oriented non-profit organizations 
may create probation centers (Part 1). So, it 
implies that the initiative to set up such centers 
belongs to the specified organizations and as-
sociations. But already in the second part of 

the analyzed article there is a provision that 
the rules for organizing activities of probation 
centers are approved by the federal executive 
authority, which performs functions of develop-
ing and implementing state policy and regula-
tory legal regulation in the field of execution of 
criminal penalties. Literally, this means that the 
Ministry of Justice of Russia or the FPS of Rus-
sia issues norms (rules) regulating activities of 
public organizations and associations that are 
not subordinate to it. As a result, it remains un-
clear to whom probation centers will be subordi-
nated, how they will be funded, whether bodies 
and institutions of the penal system will perform 
any functions in relation to probation centers 
(for example, supervisory, organizational, etc.)? 
If so, why non-profit, religious organizations, 
public associations, socially oriented non-profit 
organizations should be interested in creating 
such centers?

It seems that the problem can be solved as 
follows. Interested organizations and associa-
tions, on the basis of an agreement with the pro-
bation subject, may establish probation centers 
for the purposes specified in Article 27 of the 
Probation Law, in accordance with their stat-
utes. For its part, a probation subject should, by 
agreement (and possibly jointly with the found-
er), develop rules for the operation of the pro-
bation center, participate in its work, provide 
financial and other assistance. It doesn’t have 
to be the Federal Penitentiary Service. Besides 
the FPS of Russia, these probation subjects 
also include other federal executive authorities; 
state authorities of the subjects of the Russian 
Federation; state institutions of the employ-
ment service; social service organizations. Lo-
cal governments are entitled to participate in 
probation procedures together with probation 
subjects. A probation subject may enter into an 
agreement with an existing center that provides 
assistance to convicts.

Obviously, it is impossible to draw a parallel 
between probation centers and areas function-
ing as correctional centers. The law does not 
provide for the possibility of establishing pro-
bation centers at enterprises and commercial 
organizations on the initiative of the probation 
subject. We emphasize once again that accord-
ing to Part 1 of Article 27 of the Probation Law, 
the initiative to create probation centers should 
belong specifically to non-profit organizations, 
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including religious organizations and public 
associations, and socially oriented non-profit 
organizations. Probation subjects can only in-
volve them in the implementation of probation. 
Their relationship should be built only on a vol-
untary basis in accordance with civil legislation.

Let us also consider a problem of the con-
tent of activities of probation centers. The men-
tioned law contains only the most general provi-
sions in this regard. This is, first, the provision of 
assistance to persons in respect of whom post-
penitentiary probation is applied, and second 
(including) the provision of a temporary place of 
stay. In this regard, the idea of probation cen-
ters in itself seems to be quite capacious and, if 
properly developed, can give a serious impetus 
to the implementation of probation. And it will 
not be formal, but factual. Already today, in a 
number of regions of the country, there are var-
ious forms of assistance to former convicts in 
accommodation, employment, social welfare, 
cultural development, etc.

Thus, for the past 20 years, the Prisoner 
Assistance Foundation has been consistently 
working out and implementing programs to 
provide support to people in need of socio-
legal post-penitentiary adaptation, protection 
and psychological assistance. It contributes 
to creating conditions for effectively reducing 
recidivism rates among people released from 
correctional institutions. The Foundation also 
opened four Aurora rehabilitation centers at 
correctional facilities in 2023, whose work is 
aimed at restoring social, household, labor and 
other skills necessary upon return from correc-
tional facilities.

In Altai Krai, the project “Together we will 
cope!” on re-socializing women released from 
correctional facilities in the region was suc-
cessfully implemented in 2022. Rehabilitation 
mediation programs and family conferences 
became part of the women’s release prepara-
tion and social support after their release from 
correctional institutions.

The Center for Social Assistance “Step For-
ward” and the Chairman of the Public Monitor-
ing Commission of Khanty-Mansi Autonomous 
Okrug have been helping socially vulnerable 
categories of people since 2009. In 2018, this 
organization entered the register of social ser-
vice providers and began to provide social 
services with accommodation, adding new 

categories of people. All projects are aimed 
at re-socializing convicts, those released from 
prison and homeless people, who have no-
where to go after their release [14].

Similar projects exist and are successfully 
operating in many other regions of the Russian 
Federation.

Thus, in fact, work on the creation and op-
eration of centers for assistance to former con-
victs has been underway for a long time, and 
a very large and diverse experience has been 
gained in the functioning of such institutions. 
Therefore, we believe that one should not rein-
vent the wheel, but consistently give these in-
stitutions the status of probation centers, con-
cluding appropriate agreements and including 
their founders in the unified register of persons 
to whom probation is applied, provided for in 
Article 34 of the Probation Law.

At the same time, the implementation of a 
unified state policy in the field of probation re-
quires unified regulation of the creation and 
operation of probation centers. We believe it 
necessary to develop and issue an appropriate 
order of the Ministry of Justice of the Russian 
Federation containing general issues of orga-
nization, functioning and interaction, as well as 
standard forms of agreements with the found-
ers of probation centers, charters, rules of their 
functioning, organization, reorganization, etc.

Conclusion
As a conclusion, it should be noted that 

probation and punishment are different insti-
tutions in their legal nature, goals and tasks. 
Unlike punishment, it is a non-punitive form of 
neutralizing the causes and consequences of 
committing a crime, which allows persons who 
have committed crimes that do not pose a high 
public danger to prove their desire and ability 
to live a law-abiding life without stigmatization 
(obtaining virtually lifelong status of a convicted 
person with significant restrictions in social life, 
employment and other areas) and inevitable 
personal deformation caused by punishment.

The goal of the state policy to combat crime 
cannot and should not be unconditional re-
venge for what has been done. Its main purpose 
is to prevent crime, which involves elimination 
of its causes and conditions, as well as return of 
the culprit to a normal (law-abiding) life in soci-
ety. Therefore, when it is possible to do without 
the use of punishment, the state applies more 
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humane forms of response, both within the 
framework of criminal liability (suspended sen-
tence, release from punishment) and outside it 
(exemption from criminal liability, compulsory 
medical measures, as well as educational influ-
ence on minors, etc.).

Therefore, it is necessary to introduce our 
own probation system, reflecting needs of our 
society in the functioning of this institution. 
Post-penitentiary probation is one of its forms. 
According to the law, it can be applied to per-
sons who have been released from institutions 
that carry out punishments in the form of forced 

labor or imprisonment, who find themselves in a 
difficult life situation and need re-socialization, 
social adaptation and social rehabilitation, per-
sons who have served any sentence or been 
released from serving it on non-rehabilitating 
grounds provided for by criminal law.

It seems that only strict adherence to the 
analyzed conceptual principles of probation 
will ensure its effectiveness, which implies 
successful return to society of the major-
ity of people who have committed crimes and 
reduction in social conflicts and recidivism  
rates.
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