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Abstract

Introduction: today the state policy in the sphere of public service and PES staffing
is focused on providing penitentiary institutions with competent and skilled specialists
capable of performing state tasks in the field of execution of criminal penalties in difficult
conditions. The processes of formation and development of the staffing system, meeting
modern needs of the state and society development, are due to a variety of political, social,
economic, legaland organizational factors that have both external andinternal effects onits
functioning. Neutralization of negative factors is possible only by increasing the efficiency
of management activities in the PES as a whole and staffing in particular. The purpose
of this article is to identify key directions for elaboration of administrative legislation in
the field of public service and staffing the penal enforcement system in the framework
of a new stage of constitutional transformations in modern Russia. The methodological
basis of the work is formed by general scientific and private scientific (logical-legal,
comparative-legal, descriptive, content analysis) methods of cognition of legal reality.
Conclusions: the proposed directions for the formation of a theoretical doctrine of public
service and PES staffing on the basis of integrative legal understanding of processes
and phenomena of social development, improvement of administrative legislation
on public service in the PES through its further constitutionalization, development of
personnel policy through the adoption of the Concept for personnel policy in the penal
enforcement system will lead to a systematic change in the mechanism of staffing the
penal enforcement system, strengthening its resistance to countering threats of a criminal
nature, and enhance performance of penitentiary institutions in general. The scientific
and practical significance of the work consists in substantiating practical proposals for
improving current administrative legislation in the field of public service and PES activities.
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State of the penal enforcement system staff-
ing

Staffing the penal enforcement system of
the Russian Federation (hereinafter referred
to as PES) is designed to focused on provid-
ing penitentiary institutions with competent and
skilled specialists capable of performing state
tasks in the field of execution of criminal pen-
alties in difficult conditions. The processes of
formation and development of the personnel
support system, adequate to modern needs of
the state and society development, are due to a
variety of political, social, economic, legal and
organizational factors that have both external
and internal effects on its functioning.

Staffing the penitentiary system in our coun-
try, despite a long period of attempts to bring
it into a qualitatively new state, is still far from
perfection and constitutional ideals of a legal
democratic state.

According to the Portal of Legal Statistics,
the persistent high crime rate in Russia [2] has
an extremely negative impact on the state of
crime within the penitentiary system itself, in-
cluding among its employees. Currently, the
involvement of PES employees in criminal rela-
tions remains quite high [4, p. 20]. In 2020, 99
criminal cases were initiated against 56 em-
ployees of the penal enforcement system, 170
employees were dismissed from the penal en-
forcement system for committing official mis-
conduct [17].

Some crimes have an increased public re-
sponse, which causes alarm in society, nega-
tively affects authority of the penal enforce-
ment system and prestige of public service [9,
p. 346, 347; 6, p. 72]. Besides, an extremely
low level of social protection of employees, es-
pecially junior officers and enlisted personnel
causes a significant shortage of this category
of employees. As of January 1, 2021, 10.6% of
the positions remained vacant in the PES, while
the shortage of junior officers and enlisted per-
sonnel amounted to 12.5% [5].

Staffing the penal system has been regularly
negatively influenced by factors of inefficient
public administration, poor management and
voluntarism during the PES administrative re-
form in 2009-2011, absence of any serious sci-
entifically based models for its modernization
at the beginning of the reform, etc.

Nowadays there are still many problems in
the field of public administration of the penal
system. Despite the adoption of a number of

important strategic documents in the sphere
under consideration, such as the Federal tar-
get program concept “Development of the pe-
nal enforcement system (2017-2025)” and the
Concept for the development of the penal en-
forcement system of the Russian Federation for
the period up to 2030, the staffing level and its
state are still negatively affected by:

a lack of a modern scientifically based doc-
trine in this area, which leads to significant dis-
tortions in the development of legislation and
practical personnel work in the penal enforce-
ment system;

significant shortcomings in the legislation on
public service in the penal enforcement system
due to permanent borrowing of key provisions
of the legislation on service in the internal af-
fairs bodies;

absence of a single conceptual document
(the Concept for personnel policy in the pe-
nal system) adopted at the level of the Federal
Penitentiary Service of Russia and defining the
main goals, objectives, principles and direc-
tions for improving staffing of the penitentiary
system.

Doctrine of public service and staffing the
penal enforcement system

Comprehensive modernization of the pe-
nal system, bringing it in line with the re-
quirements of the updated Constitution of
the Russian Federation (hereinafter — RF
Constitution), fundamental international le-
gal acts in the field of protection of human
rights and freedoms, international standards
of penitentiary activity is the most important
state task and requires a deep revision of the
current model of staffing penitentiary institu-
tions, based on the elaboration of a new the-
oretical doctrine in this area.

Elaboration of scientific doctrine should be
based on fundamental works of domestic and
foreign scientists — representatives of various
branches of scientific knowledge, taking into
account their critical understanding and ad-
aptation to Russian realities [16]. At the same
time, it is necessary to take a very balanced at-
titude to the evaluation of results of previously
obtained scientific research and forms and
methods of personnel work in the law enforce-
ment sphere developed on their basis, tested
by long-term practice and generally proven
themselves positively, which is especially rel-
evant in modern conditions of the development
of penitentiary science and practice.
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Recently, opinions have been actively ex-
pressed regarding “expediency of rethinking
previously obtained scientific results in the field
of work with the PES personnel in connection
with new economic, socio-political and legal
(including international legal) realities” [1]. Such
a statement of the issue certainly deserves at-
tention, since new conditions for functioning of
the penal enforcement system, the law enforce-
ment system and the entire state objectively re-
quire new scientifically sound solutions in the
field of staffing. However, reasonable ques-
tions arise: how outdated the previous scien-
tific views and, accordingly, the practical forms
and methods of working with law enforcement
personnel in general and the PES in particular
are, and what areas of scientific research in this
regard should become a priority? It seems that
the solution to the problems of improving staff-
ing of the PES is of a multi-vector or multifunc-
tional nature [19, p. 8] and should be accompa-
nied by scientific research in many branches of
scientific knowledge.

At the same time, negative phenomena in
the PES practice require particular attention,
first of all, of management sciences — the the-
ory of public administration, administrative and
penal enforcement law. These branches of sci-
entific knowledge in relation to the study of the
problems of organizational activity and legal
regulation of the penal enforcement system
are closely interrelated [10, p. 28; 20, p. 6-9];
they have many interdisciplinary connections,
similar scientific tools and conceptual appa-
ratus, a common subject of scientific analy-
sis, which form managerial (organizational
and legal) relations in the field of execution of
criminal penalties. In this regard, staffing the
penal enforcement as a supporting subsystem
of penitentiary activities should be considered
as a common subject of scientific analysis for
managerial branches.

Elaboration of doctrinal provisionsin the field
of personnel management in the penal system
should be considered as one of the most rele-
vant areas of scientific support for penitentiary
activities in the context of scientific analysis of
other areas of law enforcement activities of the
state as a whole. The paradigm of integrative
understanding of law [8], as well as scientific
ideas about boosting constitutional democracy
and administrative constitutionalism in modern
Russia should be a methodological basis for the
new scientific doctrine of public administration

in the field of staffing law and penal enforce-
ment systems [18].

The essence of the integrative approach
consists in rational unification of advanced
ideas of natural law, legal positivism, historical-
conservative understanding of law, psychologi-
cal, sociological, as well as other non-classical
types of it from the position of priority of social
humanistic principles of legal regulation of pub-
lic relations [12, p. 18].

In turn, the use of an integrative understand-
ing of law when creating a new doctrine of pub-
lic service in the penal system and its staffing
should focus on achieving the goals of legal
regulation and organization of practical activi-
ties from the standpoint of priority of social hu-
manistic principles of penitentiary activity, high
spiritual and moral foundations of service, pa-
triotism and duty in the performance of official
duties.

In general, integrative legal understanding
of public service in the law enforcement sphere
is based on the priority of fundamental rights,
freedoms and interests of a person, not in an
individual, but in a universal context, its secu-
rity from threats of a criminal, natural and man-
made nature. In this regard, the theoretical
model of public service in the law enforcement
sphere, based on integrative understanding
of socio-legal processes and phenomena, as-
sumes consideration of this type of public ser-
vice as a professional activity focused on com-
prehensive protection of fundamental rights
and freedoms of citizens, interests of society
and the state from threats of a criminal, natural
and man-made nature [13, p. 124]. Hence, pub-
lic service in the PES should also be focused on
protecting fundamental rights and freedoms of
citizens, interests of society and the state from
threats of a criminal nature through execution
of criminal penalties and application of criminal
law measures to persons who have violated the
law.

Thus, the theoretical doctrine of public ser-
vice and staffing penal institutions should be an
integrative system of scientific principles, views
and ideas about key phenomena and process-
es in the field of public-service relations in the
penal system and their organizational and legal
regulation, which is based on the highest legal
values of humanistic attitude to a person, his
rights and freedoms. At the same time, pub-
lic service and staffing the penal enforcement
system can be successfully carried out only on

SCIENCE AND PRACTICE JOURNAL



Jurisprudence

899

the basis of development of spiritual and moral
principles of the service, comprehensive ob-
servance of fundamental human and civil rights
and freedoms, promotion of responsibility to
society and the state, patriotism, duty and con-
scientious service to the fatherland among PES
employees.

Constitutional reform and development of
legislation on the service in the penal enforce-
ment system

The tasks of improving legislation on PES
activities have acquired particular relevance in
the context of the constitutional reform carried
out in our country, during which key vectors of
further socialization of the state are identified,
crucial strategic guidelines for modernization
of the public administration system are out-
lined, prerequisites for further transformations
in the field of democratization and humaniza-
tion of public life are created. The RF Constitu-
tion necessitates further constitutionalization
of existing branches of law, emergence of new
human rights and freedoms and corresponding
legal mechanisms for their implementation [7],
which affects all spheres of public administra-
tion without exception, including the peniten-
tiary system and its staffing.

Theoretical foundations of a modern con-
cept of administrative constitutionalism [22,
25], which replaced the administrative state
concept and became widespread in foreign le-
gal systems [21, 24], reveal deep convergence
(from the Latin convergo “bring together”) of
key constitutional provisions with the current
legislation, particularly administrative legisla-
tion regulating relations in the field of public
service and staffing law enforcement agen-
cies.

Constitutionalization of administrative leg-
islation is a process of establishing direct links
between legislative acts in the field of public
administration and constitutional values, such
as equality, due process and the rule of law [23,
pp. 515-516]. This process is characteristic of
the vast majority of legal systems focused on
strict observance of human rights and free-
doms, and is a fundamental vector of constitu-
tional development of our country for decades
to come.

In this regard, deepening of constitutional-
ization of administrative legislation on public
service in the law enforcement sphere will in-
evitably affect the subsystems of staffing law
enforcement agencies, which will lead to a

deeper penetration of constitutional ideas into
departmental regulatory regulation of staffing.
Unfortunately, the processes of constitutional
expansion in these subsystems of administra-
tive and legal regulation are currently virtually
suspended, which objectively determines the
need to change the political will and decisive
actions on the part of the legislator. It is impor-
tant to return to the idea of adopting a single law
on law enforcement service (on a new consti-
tutional basis), and as an intermediate step to
enshrine basic constitutional principles, such
as federalism (articles 4, 5, 15, 69, 71, 72, 73,
78 of the RF Constitution), legality (Article 15 of
the RF Constitution), priority of human and civil
rights and freedoms (Article 2 of the RF Consti-
tution) in the laws on public service in individual
law enforcement agencies.

Constitutionalization of administrative legis-
lation on public service in the law enforcement
sphere should imply harmonization of the entire
array of regulatory legal acts on public service
with the Constitution of the Russian Federation,
including by consolidating current institutional
principles of public service in the laws on its
individual types, namely principles of unity of
legal and organizational foundations of public
service, openness of public service, stability of
service, accessibility of information about ser-
vice, interaction with public associations and
citizens, security of employees.

Democratization of service in the penal en-
forcement system on the basis of the amended
Constitution of the Russian Federation should
also provide for introduction of the principles
of public service known to domestic pre-revo-
lutionary and modern foreign public law, such
as publicity, priority of professionalism and per-
sonal service, prestige and special social sta-
tus of employees, decent state monetary remu-
neration, correspondence of ranks and ranks of
professional service of various types.

All these principles should be uncondition-
ally reflected in the current Federal Law No.
197-FZ of July 19, 2018 “On service in the penal
enforcement system of the Russian Federation
and on amendments to the Law of the Russian
Federation “On institutions and bodies execut-
ing criminal penalties in the form of deprivation
of liberty”, and in the future in the law on the
state law enforcement service.

Attention should also be paid to the fact
that at present the laws on sectoral varieties of
public service in the law enforcement sphere
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contain only blank norms that service in these
bodies is carried out in accordance with basic
principles of the construction and functioning of
the public service system of the Russian Feder-
ation, established by the Federal Law No. 58-FZ
of May 27, 2003 “On the public service system
of the Russian Federation”. This law provides
for a much broader list of principles of public
service. Such a state of affairs should hardly
be considered satisfactory, since the absence
of the entire list of basic constitutional and in-
stitutional principles in the sectoral laws hin-
ders creation of effective mechanisms for their
implementation in organization of law enforce-
ment services in individual departments. In
some cases, constitutional principles generally
acquire a peculiar interpretation, which signifi-
cantly devalues their meaning and content. For
instance, the constitutional principle of legality
is not disclosed in sectoral laws on the service;
it is reduced to implementation of certain provi-
sions, namely, the employee’s obligation to “be
guided by the legislation of the Russian Feder-
ation” and prohibition of an unlimited circle of
persons to “interfere in the legitimate activities
of an employee, except for persons entitled to it
under the federal law”.

At the same time, the constitutional meaning
of this principle is expressed primarily in “dis-
tribution and limitation of power by law in order
to ensure rights and freedoms of citizens” [14,
p. 11, 12] and protection of citizens from any
forms of arbitrariness on the part of the authori-
ties. In this regard, the content of the principle
of legality in PES employees’ activities should
acquire a genuine constitutional meaning, pre-
supposing that an employee is obliged not only
to strictly comply with the law, but also demand
its compliance from other persons. Moreover,
there should be prohibition on the execution of
heads’ orders and directions that contradict the
current Constitution of the Russian Federation
and federal legislation.

Priority areas for further betterment of the
legislation on service in the penal enforcement
system, in addition to the introduction of a de-
tailed system of principles, are the following:

elimination of contradictions in employees’
rights;

more thorough regulatory development of
administrative procedures related to selection
of candidates, service and its termination, as
well as appeal of actions and decisions that vio-
late employees’ rights;

establishment of guarantees for employees’
social protection, etc. [11].

PES personnel policy concept

Every new political or economic task, every
fundamental decision should provide for the
implementation of appropriate measures in the
field of personnel management. This applies to
both short-term and long-term activities that
require thorough training and advanced train-
ing of existing and new personnel [3, p. 82]. Do-
mestic authors discuss a systemic impact that
state authorities staffing on the performance of
its main functions. For example, A.V. Obolon-
skii, consistently considering public adminis-
tration through the influence of human potential
on it, notes that the very logic of social devel-
opment puts the human factor to the fore in
the system of managerial relations. Realization
of social reserves that lie in the human factor
becomes one of the main conditions for accel-
erating social progress [15, p. 3]. We believe,
such a position not only has maintained its rel-
evance in the modern period of reforming pub-
lic relations, but also is theoretically one of the
most important premises in considering issues
of improving public administration of the penal
enforcement system, including public service
in the PES and its staffing.

The fundamentals of state policy in the field
of public service in the penal enforcement sys-
tem and its staffing should be fixed in the rel-
evant political and legal conceptual document
— a PES personnel policy concept.

The PES personnel policy concept as a basic
administrative and political document is a set
of views on the goals, objectives, essence and
system of public service and staffing of peniten-
tiary bodies and institutions executing criminal
penalties, should determine critical directions
of personnel policy in the public administration
of the penal enforcement system.

The PES personnel policy is the main means
of improving performance and is implemented
by forming civil service workforce that have
necessary professional competencies, con-
ducting training and education of the personnel
in accordance with the goals and objectives of
state law enforcement activities in the condi-
tions of Russian society democratization.

The main goal of the PES personnel policy is
to form and develop a highly professional, sta-
ble, versatile workforce to correspond to mod-
ern and forecasted socio-political, economic,
criminogenic and other conditions.
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Key tasks of the PES personnel policy are the
following:

improving manageability of penitentiary
bodies and institutions by enhancing scientific,
analytical, logistical and information support
of personnel manegement, introduction of ad-
vanced automated systems in the practice of
human resource departments;

creation of an effective system of informa-
tion exchange of personnel and educational
departments with representatives of security
services and other law enforcement agencies;

elaboration of the regulatory legal frame-
work of personnel work in the penal enforce-
ment system and its continuous improvement
with regard to the changing situation;

creation of an effective mechanism for rota-
tion, professional development, retraining and
advanced training of the PES personnel;

promotion of employee’s high psycho-
logical resistance to various stressful factors,
strengthening of spiritual and moral founda-
tions of the service.

Conclusions

The theoretical and methodological basis to
modernize staffing the penal enforcement sys-
tem should be formed by the corresponding
theoretical doctrine of public service and staff-
ing law enforcement in general and the PES in
particular, based on the paradigm of integrative
understanding of law and scientific ideas about
development of constitutional democracy and
administrative constitutionalism in  modern
Russia.

Modernization of administrative legislation
on public service in penitentiary bodies and
institutions should also be considered an im-
portant direction of improving performance of
the law enforcement system. Legislative work
in this area should involve implementation of
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