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Abstract

Introduction: the article deals with the issues of protection of the rights and freedoms
of persons against whom criminal proceedings are carried out to prove them guilty
of committing a crime; these issues have always been in the focus of attention of the
progressive world community and the legislator. Aims: to analyze the legislation and law
enforcement practice of Russiaand some other countriesin the field of the implementation
of the right to protection by persons against whom criminal procedural activities are
carried out to prove them guilty of committing a crime, to identify problem issues of a
legal nature in this field, and to formulate scientifically substantiated recommendations
to address them (minimization). Methods: the dialectical method of scientific knowledge
forms the methodological basis of our study. We also use the following methods of
scientific cognition: systematic, formal-logical, comparative-legal, etc. Results: the
practice of ensuring the right to protection from suspicion or charge, including the
decisions of the European Court of Human Rights, shows that not all issues of legal
regulation in this area have been resolved to a degree that satisfies science and practice;
human rights established by international legal standards are still being violated, the
principle of adversarial parties in criminal proceedings is not implemented to the fullest
extent, especially in pre-trial proceedings. Discussion: currently, the following issues are
debatable: about the possibility of participation of the defender before an official suspicion
orchargeisbroughtagainstthe personinaninitiated criminal case (fromthe moment of the
beginning of the implementation of procedural actions against a person, aimed at verifying
the report of a crime and the involvement of the person in the commission of this crime,
before the initiation of a criminal case, as well as from the moment of the implementation
of a procedural action in an initiated criminal case affecting the rights and freedoms
of the person against whom it is being carried out, and aimed at proving them guilty of
committing the crime); about the possible participation of another person as a defender
upon the request of the defendant, as well as the scope of the requirements such persons
should comply with, and a set of criteria, according to which a decision should be made to
allow the individual who does not have the status of defense attorney to act as a defender.
Conclusions: based on the results of the study, we formulate proposals for improving the
criminal procedure legislation aimed at expanding the scope of possible participation of
a defender in criminal proceedings at the stage before the official suspicion or charge is
brought, and determining the procedure for considering applications for allowing other
persons who do not have the status of defense attorney to act as a defender.
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Introduction

In any country governed by the rule of law, the
highest value is the rights and freedoms of man
and citizen. Their recognition, observance and
protection are the responsibility of the govern-
ment and its law enforcement agencies. Ensur-
ing the rights and interests of an individual and
the protection of persons subjected to criminal
prosecution are associated with the problems
of implementing the principle of adversarial
parties in pre-trial proceedings, ensuring a bal-
ance of legal capabilities of the defense and the
prosecution, which isin line with the ideas of fair
justice [3, pp. 66-67].

Often, the attention of the legislator and pro-
cessualists is drawn to problematic aspects re-
lated to proving the person’s guilt in the com-
mission of a crime before the official suspicion
or charge is brought against them in the initiat-
ed criminal case (from the moment of launch of
procedural actions against the person aimed at
verifying the report of a crime and the person’s
involvement in the commission of this crime
before the initiation of a criminal case, as well
as from the moment of the implementation of a
procedural action in the initiated criminal case
affecting the rights and freedoms of the person,
against whom it is initiated, and aimed at prov-
ing them guilty of committing the crime), as well
as issues of participation of other persons who
do not have the status of defense attorney, as
defenders, and the scope of the requirements
imposed on the latter.

Thus, in 2013, Article 49 of the Criminal Pro-
cedure Code of the Russian Federation was
supplemented by Paragraph 6, which provides
for the participation of a defense attorney not
only from the moment of official suspicion or
charge, but from the moment of the launch of
procedural actions affecting the rights and
freedoms of the person against whom the re-
port of a crime is being checked [12]. In 2017,
the RF Criminal Procedure Code was amended
to expand the powers of the defender in crimi-
nal proceedings [13].

Materials and methods

The theoretical basis of our research con-
sists of the works of authors who studied the de-
fense in criminal proceedings (A. Belanger [22],
B.J. Brock [22], AV. Endoltseva [9], A.M. Kog-
amov [23], G.M. Reznik [17], E.V. Skoba [18],
J. Temminck Tuinstra [24]), the problems of the
participation of the defender in pre-trial pro-
ceedings and the term “suspicion” (V.N. Avdeev
[1], K.S. Agabekov [2], S.S. Bezrukov [11],

B.B. Bulatov [4], O.A. Voltornist [5], 1.O. Vos-
koboynik [1], A.S. Vrazhnov [6], AV. Grinenko
[7], A.A. Davletov [8], L.M. Duseynova [25],
V.V. Nikolyuk [11], L.V. Ovsyannikov [14], S. Ty-
nybekov [25], G.P. Khimicheva [19], O.V. Khimi-
cheva [20], D.V. Sharov [20]), issues of partici-
pation of a person who does not have the status
of a lawyer as a defender in pre-trial proceed-
ings (S.M. Asmat [21], S.A. Kuzor [15], E.G. La-
rin [10], Yu.G. Ovchinnikov [15], E.T. Nurmagan-
bet [21]), etc.

The methodological basis of our study is the
dialectical method of scientific cognition. Find-
ing a solution to the research problem was fa-
cilitated by the use of the following methods
of scientific cognition: system, formal-logical,
comparative-legal, etc.

Discussion

Despite the large number of studies con-
ducted and the steps taken by the legislator
to improve the protection of persons against
whom the prosecution implements criminal
procedural activities to prove them guilty of
committing the crime, the practice of ensuring
the right to protect persons from suspicion or
charge (as well as the practice that takes into
consideration the decisions of the European
Court of Human Rights), indicates that not all
issues of legal regulation in this area have been
resolved to a degree that satisfies science and
practice.

According to the analysis of the decisions
of the European Court of Human Rights, we
see that complaints about violations of Article
6 of the Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of No-
vember 4, 1950, which established the right to
defend oneself personally or through the rep-
resentation of a defender, are not uncommon
among complaints against the Russian Federa-
tion; and the ECHR finds violations of interna-
tional law and concludes the consideration of
such complaints with a decision on the award
of monetary compensation. Thus, the ECHR
revealed violations related to the failure to en-
sure the right to use the help of a defender or
the late provision of this right (ECHR decision of
March 26, 2015 in the case “Volkov and Adam-
skiy v. the Russian Federation” (complaints no.
761409 and 30863/10); ECHR decision of Octo-
ber 6, 2015 in the case “Turbylev v. the Russian
Federation” (complaint no. 472209); ECHR de-
cision of December 11, 2018 in the case “Rodi-
onov v. the Russian Federation” (complaint no.
9106/09)).
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Reasoning

Fundamental human rights and freedoms
are recognized and protected by internation-
al legal acts. The vast majority of legal norms
contained in international regulations (Articles
7 and 11 of the Universal Declaration of Human
Rights, adopted by the UN General Assembly
on December 10, 1948; Articles 2 and 14 of
the International Covenant on Civil and Politi-
cal Rights (ICCPR) adopted by the UN General
Assembly Resolution 2200A (XXI) on Decem-
ber 16, 1966; Article 6 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms adopted on November 4, 1950; Basic
Principles on the Role of Lawyers adopted by
the Eighth United Nations Congress on the Pre-
vention of Crime and the Treatment of Offend-
ers, Havana, Cuba August 27 to September 7,
1990) are aimed at protecting and ensuring the
rights, freedoms and legitimate interests of the
individual, especially in criminal proceedings
initiated against them.

International standards in the field of protec-
tion from criminal prosecution have also been
implemented in the criminal procedure legisla-
tion of many countries, including the countries
of the Commonwealth of Independent States.

For example, the criminal procedure codes of
the Russian Federation (CPC RF), the Republic
of Kazakhstan (CPC RK), the Republic of Belarus
(CPC RB), the Republic of Uzbekistan (CPC RU),
the Republic of Moldova (CPC RM) containnorms
and principles on ensuring the right to protection
(Article 16 of CPC RF, Article 26 of CPC RK, Ar-
ticle 17 of CPC RB, Article 24 of CPC RU, Article
17 of CPC RM). These articles deal with ensuring
the right to protection of persons who have an
official status of suspect or defendant, and they
can exercise this right both personally and with
the help of a defender. At the same time, in the
norms of the codes of Kazakhstan and Moldova,
the list of participants in the process, who are
guaranteed the right to defense, is not limited to
suspects and defendants.

Thus, according to Article 26 of the Criminal
Procedure Code of the Republic of Kazakhstan,
a witness also has the right to defense, if in the
application and report on a criminal offense he/
she is indicated as the person who committed
this offense, or a witness participating in the
criminal process testifies against him/her, but
he/she is not subjected to procedural detention
or a decision is not made to recognize him/her
as a suspect.

In accordance with Article 17 of the Criminal
Procedure Code of the Republic of Moldova,

during the entire criminal proceedings, the par-
ties (suspect, accused, defendant, victim, civil
plaintiff, civil defendant) have the right to use
the assistance of a defender or to be represent-
ed by a defender of their choice or a defense
attorney who provides legal assistance guaran-
teed by the state.

In addition, we should note that the criminal
procedure codes of Kazakhstan and Belarus
provide a broader concept of criminal pros-
ecution that meets international standards, in
contrast with CPC RF. Thus, in accordance with
Paragraph 22 of Article 7 of CPC RK, criminal
prosecution is a procedural activity carried out
by the prosecution in order to establish an act
prohibited by criminal law, the person who com-
mitted it and the guilt of the latter in committing
the criminal offense, as well as to ensure the
application of punishment or other measures of
criminal legal impact to such a person. A similar
definition is contained in Paragraph 48 of Ar-
ticle 6 of CPC RB.

According to paragraph 55 of Article 5 of
CPC RF, criminal prosecution is understood as
a procedural activity carried out by the pros-
ecution in order to prove the guilt of a suspect
accused of committing a crime.

Article 16 of CPC RF, which contains the
norms and principles of criminal procedure,
points out that the suspect and the defendant
are provided with the right to defense, which
they can exercise personally or with the help
of a defender and (or) a legal representative,
and Part 1 of Article 49 of CPC RF defines a de-
fender as a person who protects the rights and
interests of suspects and defendants in accor-
dance with the procedure established by CPC
RF and provides them with legal assistance in
criminal proceedings.

Taking into account the norms mentioned
above, the Russian legislator associates the
participation of a defender in a criminal case
with the presence of an official suspicion or
charge in the initiated criminal case, which is
reflected in the procedural document estab-
lished by law, that is, with the implementation of
criminal prosecution. However, Paragraph 6 of
Part 3 of Article 49 of CPC RF provides for the
possibility of participation of a defender from
the moment when procedural actions were
launched, affecting the rights and freedoms of
a person against whom a report of a crime is
being checked, that is, when there is no crimi-
nal case yet and criminal prosecution under
Paragraph 55 of Article 5 of CPC RF is not car-
ried out yet.
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The above norm does not correspond to the
provisions of Part 1.1 of Article 144 of CPC RF
that provide an opportunity to use the services
of a lawyer for a person participating in proce-
dural actions when a report on a crime is being
checked before the initiation of a criminal case;
accordingly, this person does not have the pro-
cedural status of suspect or defendant, taking
into account the provisions of Articles 46 and
47 of CPC RF. That is, here we are not talking
about a defense attorney, but a lawyer who rep-
resents the interests of a person participating
in procedural actions before the initiation of a
criminal case, and who providing legal assis-
tance to them.

In addition, CPC RF distinguishes between
the terms “defense attorney” and “defender”,
provides for the possibility of participation of
one of the close relatives of the defendant or
another person, whose participation is request-
ed by the defendant (Part 1 of Article 49) as a
defender along with the defense attorney, ac-
cording to the court decision (instead of a law-
yer if the case is considered by a justice of the
peace), establishes the right of the suspect and
defendant to use the assistance of a defender,
including assistance provided on a free-of-
charge basis (Article 16, Paragraph 3 of Part
4 of Article 46, Paragraph 8 of Part 4 of Article
47).

Areasonable question arises concerning the
possibility of participation of the defender until
the official suspicion or charge is raised, which
would be reflected in the documents provided
for by the criminal procedure legislation. Here
we consider it useful to refer to the practice of
the European Court of Human Rights, as well as
the higher courts of the Russian Federation.

The European Court of Human Rights consid-
ers the concept of a “criminal charge” as having
an “autonomous” meaning, independent of the
categorizations employed by the national legal
systems. The European Court of Human Rights
understands the charge (in the sense provided
for in Article 6 of the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms) as not only the official notification of the
charge, but also as other measures related to
the suspicion of committing a crime that entail
serious consequences or significantly affect
the situation of the suspect (the judgment of
February 27, 1980 in the case of Deweer v. Bel-
gium; the judgment of July 15, 1982 in the case
of Eckle v. Germany the judgment of Decem-
ber 10, 1982 in the case of Foti and Others v.
Italy), that is, the ECHR considers it necessary

to apply a substantive, rather than a formal ap-
proach.

A classic example in this regard is the judg-
ment in the case of Deweer v. Belgium, which
states that the Court should be inclined to pre-
fer a “substantive”, rather than a “formal”, con-
ception of the “charge” and is compelled to look
behind the appearances and investigate the re-
alities of the procedure in question. Further, the
notion of “charge” is defined by the ECHR as
the official notification given to an individual by
the competent authority of an allegation that he
has committed a criminal offence, which sub-
stantially affected the situation of the suspect.

Thus, the ECHR understands the accused
(suspects) as not only those persons who are
formally charged or who are formally recog-
nized as accused or as suspects, but also those
against whom any actions are taken that imply
such suspicion and can seriously affect the sit-
uation of this person.

Back in 2000, the Constitutional Court of
the Russian Federation attempted to expand
the definitions of the terms “suspicion” and
“charge”. In its resolution no. 11-P of June 27,
2000, it pointed out that for the purpose of ex-
ercising the constitutional right to the assis-
tance of a lawyer (defender), it is necessary
to take into account not only the formal proce-
dural, but also the actual situation of the per-
son against whom a public criminal prosecution
is being carried out. At the same time, the fact
of criminal prosecution and, consequently, the
accusatory activity directed against a particular
person may be confirmed by the fact of con-
ducting investigative actions search, identifica-
tion, interrogation, etc.) against them, and other
measures taken to expose them or indicate the
existence of suspicions against them (in par-
ticular, an explanation in accordance with Part
1 of Article 51 of the Constitution of the Rus-
sian Federation of the right not to testify against
oneself). Since such actions are aimed at iden-
tifying the facts and circumstances incriminat-
ing the person against whom the criminal pros-
ecution is being conducted, he/she should be
immediately given the opportunity to seek the
help of a lawyer (defender). This ensures con-
ditions that allow this person to get a proper
understanding of their rights and obligations,
the charges against them and, consequently,
to defend themselves effectively, and prevent
further recognition of the evidence obtained
during the investigation as inadmissible (Part 2
of Article 50 of the Constitution of the Russian
Federation).
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This position is reflected in further decisions
of the Supreme Court of the Russian Federa-
tion and the Constitutional Court of the Rus-
sian Federation, where the concepts of “crimi-
nal prosecution” and “charge” are interpreted
more broadly than in the Criminal Procedure
Code of the Russian Federation.

Thus, the resolution of the Plenum of the Su-
preme Court of the Russian Federation no. 29
of June 30, 2015 states that ensuring the right
to defense is one of the principles of criminal
proceedings at all its stages, and in accor-
dance with it, the right to defense is held by a
person in respect of whom procedural actions
affecting their rights and freedoms are carried
out to verify the report of a crime in accordance
with the procedure provided for in Article 144
of CPC RF, as well as any other person whose
rights and freedoms are significantly affected
or may be significantly affected by actions and
measures that indicate an accusatory activity
directed against them, regardless of the formal
procedural status of such a person.

According to the resolution of the Plenum of
the Supreme Court of the Russian Federation
no. 11 of March 29, 2016 and the resolution of
the Constitutional Court of the Russian Federa-
tion no. 23-P of June 13, 2019, criminal pros-
ecution is understood as the adoption of one of
the procedural decisions specified in Part 1 of
Article 46 or Part 1 of Article 47 of CPC RF, ac-
cording to which an individual is recognized as a
suspect or defendant, or the moment when one
of the procedural actions was initiated against
the person in accordance with Part 1.1 of Article
144 of CPC RF, or investigative actions aimed
at proving their guilt in the commission of the
crime, while these actions precede the recog-
nition of this person as a suspect or defendant.

G.P. Khimicheva, O.V. Khimicheva, and D.V.
Sharov point out that the notion of “suspect” is
gradually being blurred [19] and currently im-
plies not only the person against whom official
suspicion has been raised and criminal pros-
ecution is being carried out, but also any other
person who is actually being prosecuted for
committing a crime and is exposed in this [20].

According to V.N. Avdeev and 1.0. Vosko-
boynikov, the lawyer who participates in the
stage of checking the report of the crime, ac-
quires the procedural status due to the actual
situation of their client and the procedural func-
tion the lawyer performs, being in some cases
the representative, in others — the defender [1].

B.B. Bulatov comes to the conclusion that
the modern reality is on the way to extending

the right to protection from actually ongoing
prosecution to persons who are not in the rel-
evant procedural position yet [4, p. 4].

In view of the above, we consider it neces-
sary to adjust the notion of “defender” in na-
tional legislation and to reflect the possibility of
their participation not only from the moment of
raising an official suspicion or charge, but also
from the moment of carrying out a procedural
action affecting the rights and freedoms of the
person against whom it is being carried out,
and aimed at exposing the latter in the commis-
sion of a crime.

Many disputes among the processualists
are caused by the regulation allowing a close
relative or other person, whose admission is
requested by the defendant, to participate as a
defender; moreover, there still exist unresolved
issues concerning the scope of the require-
ments imposed on such persons, the criteria,
according to which the court decides to allow
a person who does not have the status of attor-
ney to act as a defender.

In adopting the Basic Principles on the Role
of Lawyers, the Eighth United Nations Congress
on the Prevention of Crime and the Treatment of
Offenders specifically emphasized that these
principles also apply, if necessary, to persons
who perform the functions of lawyers without
having an official status as such.

The criminal procedure laws of Kazakhstan,
Belarus, and Uzbekistan provide for the possi-
bility of admitting close relatives as defenders
along with a lawyer (Part 2 of Article 66 of CPC
RK, Part 3 of Article 44 of CPC RB, and Article
49 of CPC RU).

Besides, in accordance with Articles 42 and
44 of CPC RU, public defenders sent by non-
governmental associations and collectives can
participate in court proceedings.

According to Article 47 of CPC RM, other per-
sons can act as a defender, if they are granted
the powers of a defender by law from the mo-
ment of assuming the obligation to protect the
interests of the person in the case and with their
consent.

In accordance with Part 2 of Article 49 of
CPC RF, defense in criminal proceedings can
be carried out not only by an attorney, but also
by one of the close relatives of the defendant,
as well as by another person for whose admis-
sion the defendant applies, but such participa-
tion is possible only along with a defense attor-
ney (during the proceedings with a justice of the
peace, the specified person can be admitted
instead of a lawyer). The participation of a close
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relative or other person is possible by a court
decision.

This provision of the law has an ambiguous
interpretation and contains a number of contro-
versial points.

According to Part 1 of Article 48 of the Con-
stitution of the Russian Federation, everyone is
guaranteed the right to receive qualified legal
assistance. Part 2 of this rule establishes the
right to use the assistance of a lawyer (defend-
er) from the moment of apprehension, deten-
tion or arraignment. We would like to draw at-
tention to the fact that the wording contains two
terms: alawyer and a defender. Thus, the Basic
Law does not prohibit a person who does not
have the status of a lawyer from providing legal
assistance.

The legislation does not contain a clear defi-
nition of the term “qualified legal assistance”,
therefore, and perhaps for fear of contradic-
tions between Part 1 of Article 48 of the Con-
stitution of the Russian Federation and Part 2
of Article 49 of CPC RF, the legislator provided
that other persons and close relatives can par-
ticipate in criminal proceedings as defenders
only along with a lawyer, because not in every
case another person or a close relative has a
set of qualities that correspond to the term
“qualified legal assistance”.

E.M. Ametistov, a judge of the Constitutional
Court of the Russian Federation, points out that
the guarantee of obtaining qualified legal assis-
tance is a constitutional obligation of the state to
provide everyone with a sufficiently high level of
legal assistance, but this does not imply the ob-
ligation of a citizen to use only this level of assis-
tance, unless, of course, the constitutional prin-
ciples of legal proceedings, as well as the rights
and interests of other persons, are violated [16].

The Criminal Procedure Code of the RSFSR
of 1960, before Federal Law 73-FZ of June 15,
1996 amended it, in addition to lawyers, al-
lowed representatives of trade unions and
other non-governmental organizations to act
as defenders in cases involving members of
these organizations, as well as other persons
in cases provided for by law. However, after the
above-mentioned changes came into force,
lawyers and representatives of trade unions or
other non-governmental associations were al-
lowed to act as defenders. Close relatives, le-
gal representatives of the defendant, and other
persons were admitted by a court order or a
judge’s order.

Itisimportant to note that in accordance with
Part 2 of Article 49 of CPC RF, the participation

of close relatives and other persons is pos-
sible only along with a lawyer, except in cases
of criminal proceedings before a justice of the
peace, while the Criminal Procedure Code of
the RSFSR of 1960 provided for the possibil-
ity of their independent participation in criminal
proceedings.

Modern law enforcement practice develops
in such a way that in pre-trial proceedings, as a
rule, the function of defender is performed by a
lawyer, and the participation of another person
is extremely rare.

However, the defendant may perceive the
defender as not just a lawyer: sometimes psy-
chological assistance, as well as moral support,
which do not depend on the monetary payment
for the provision of services, are more impor-
tant for the defendant. In addition, the quality
of protection, for example, by a person who has
an economic education, in the cases of an eco-
nomic orientation, in some sense, may be high-
er than with the participation of a person with a
legal education. The involvement of such per-
sons in the defense can significantly strengthen
it, and the participation of persons who do not
seek monetary remuneration is also important
for the case.

In 1997, the Constitutional Court of the Rus-
sian Federation examined the constitutional-
ity of the provisions of the Criminal Procedure
Code of the RSFSR, according to which only
lawyers and representatives of trade unions and
other non-governmental associations could
participate as defenders in criminal proceed-
ings (Part 4 of Article 47 of the Criminal Proce-
dure Code of the RSFSR). The applicants, who
were in the status of defendants, wanted to in-
volve legal experts who did not have the status
of a lawyer as defenders during the preliminary
investigation; the investigators who carried out
criminal proceedings did not allow it, arguing
that the participation of such persons was not
provided for by law. The court and the prosecu-
tor’s office recognized the opinion of the bodies
that carried out the preliminary investigation as
legitimate. The Constitutional Court of the Rus-
sian Federation, in its decision no. 2-P of Janu-
ary 28, 1997, stated that the content of the right
to choose a lawyer (defender) does not mean
the right to choose as a defender any person
at the discretion of the suspect or defendant
and does not imply the possibility of participa-
tion of any person as a defender in the crimi-
nal process. The participation of any person of
the suspect’s or the defendant’s choice as a
defender during the preliminary investigation
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may lead to the fact that the defender will be a
person who does not possess the necessary
professional skills, which is incompatible with
the tasks of justice and the state’s obligation to
guarantee everyone qualified legal assistance.

A separate opinion was expressed by four
judges of the Constitutional Court of the Rus-
sian Federation who participated in the consid-
eration of these complaints.

Judge V.O. Luchin recognized that the provi-
sions of Part 4 of Article 47 of the Criminal Pro-
cedure Code of the RSFSR restrict the right of
suspects and defendants to use qualified legal
assistance from persons who are not members
of bar associations, and do not comply with the
Constitution of the Russian Federation.

Judge E.M. Ametistov stressed that the ad-
mission of legal experts who do not have the
status of lawyers to the defense of suspects
and defendants does not contradict defense
goals. Taking into account the position of the
legislator, which allows persons, who are not
required to confirm their qualifications, to act
as defenders, and even allows the defendant to
decline the services of a defender and defend
themselves on their own, this also does not
contradict the principles of legal proceedings,
established in Part 3 of Article 123 of the Con-
stitution of the Russian Federation.

The dissenting opinions of judges N.T. Ve-
dernikov and V.I. Oleynik also confirm that the
admission of a person who does not have the
status of a lawyer to participate in the defense
does not reduce the quality of the defense.

In addition, the above-mentioned interna-
tional legal acts do not restrict the right of a
suspect or defendant to choose a defender, in-
cluding another person who does not have the
status of a lawyer.

In view of the above, we think that the ad-
mission of close relatives and other persons as
defenders along with the lawyer at the request
of the defendant is very justified from the point
of view of strengthening the defense, but the
legislation does not clearly establish the pro-
cedures for such admission, as well as the re-
quirements for these persons, which in practice
gives rise to certain issues.

Conclusion

The analysis of international standards,
norms of the criminal procedure legislation of
Russia and some other countries in the field of
ensuring the right to protection from criminal
prosecution allowed us to formulate proposals
for improving the institution of defense.

In order to expand the possibilities of using
the assistance of a defender and strengthen
the adversarial nature of the parties at the pre-
trial stages of the criminal process, we find it
appropriate to make the following changes to
the Criminal Procedure Code of the Russian
Federation:

1. To supplement Part 1 of Article 49 with the
term “defender” in the following wording: “A de-
fender is a person who, in accordance with the
procedure established by the present Code,
protects the rights and interests of suspects
and defendants, as well as persons against
whom procedural actions have been initiated
during the verification of a report on a crime af-
fecting their rights and freedoms, or persons
against whom investigative actions have been
initiated that are aimed at proving them guilty of
committing a crime and that precede their rec-
ognition as suspects or defendants, and who
provides them with legal assistance”.

2. In Part 3 of Article 49, to replace the words
“in a criminal case” with the words “in criminal
proceedings”.

3. To amend Item 6 of Part 3 of Article 49 of
the Code to read as follows: “6) since the be-
ginning of the procedural action that affects the
rights and freedoms of the person in respect
of whom the message about the crime is being
checked in the manner prescribed by Article
144 of this Code, or since the beginning of the
investigative action aimed at proving the person
guilty of committing a crime”.

4. To supplement the Criminal Procedure
Code of the Russian Federation with Article
49.1 “Procedure for considering the application
of the accused or defendant for admission of a
close relative or other person as a defender in
criminal proceedings” in the following wording:

“1. Admission of one of the close relatives
or another person as a defender along with the
lawyer is carried out at the request of the de-
fendant or suspect by the interrogating officer,
the investigator or the court before which the
criminal case is pending.

2. The application of the defendant or sus-
pect for admission of one of the close relatives
or another person as a defender along with the
lawyer shall be considered within the time limits
established by Article 121 of the present Code.

3. When considering and granting the ap-
plication for admission of one of the close rela-
tives or another person as a defender along with
the lawyer, the investigator, the inquirer and the
court must take into account the possibility of
participation of such a defender in the case, the
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presence or absence of obstacles provided for
in Article 72 of the Criminal Procedure Code of
the Russian Federation, as well as other pos-
sible obstacles to the participation of such a
defender in the criminal process, including the
state of health, age, employment in the main
job, education, legal capacity of such a person,
and others.

4. The inquirer, the investigator, the judge
shall make a decision on the satisfaction of the
application for admission of one of the close
relatives or another person as a defender along
with the lawyer or on the refusal to satisfy it, and
the court shall make a ruling that is brought to
the attention of the person who filed the appli-
cation.

5. The following persons may not participate
as a defender along with a defense attorney:

1) persons under the age of 18;

2) persons recognized by the court as inca-
pable or whose legal capacity is limited by the
court;

3) persons registered with a narcological or
neuropsychiatric dispensary in connection with
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