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Abstract

Introduction: the article analyzes problems of stimulating law-abiding behav-
ior of persons sentenced to restriction of liberty and a suspended sentence. The
specifics of disciplinary measures enshrined in the norms of two similar legal in-
stitutions are consistently disclosed. Many convicts continue to violate the estab-
lished procedure for serving their sentences and evade the duties imposed on
them by the court. Every year, statistics show an almost constant number of per-
sons removed from the register of criminal executive inspections in connection
with the commission of a repeat crime. The situation is complicated by the fact
that this is happening against the background of an ever-increasing number of
persons sentenced to punishments and criminal law measures not related to de-
privation of liberty. The analysis of the practice to implement norms of the current
penal legislation shows that the staff of criminal executive inspections do not al-
ways effectively apply incentives to encourage law-abiding behavior of convicts,
focusing on penalties. The need to change a system of measures to promote law-
abiding behavior in legal institutions of restriction of liberty and a suspended sen-
tence is considered through the prism of activities of foreign probation services,
as well as psychological reactions of persons registered with criminal executive
inspections. What is more, the article presents the point of view of practitioners
whose professional activity is directly related to the execution of punishment in
the form of restriction of freedom and monitoring of the conditionally sentenced.
Purpose: to substantiate the need to improve means of stimulating law-abiding
behavior applied to prisoners sentenced to restriction of liberty and a suspended
sentence, as well as to formulate specific proposals for their development. Meth-
ods: comparative analysis; methods of deconstruction and appercipation; survey
conducted by means of questionnaires with open questions; formal-logical meth-
ods. Conclusion: recommendations have been developed to improve measures
aimed at stimulating law-abiding behavior of persons sentenced to restriction of
liberty and a suspended sentence. First, Part 1 of Article 74 of the Criminal Code
of the Russian Federation should fix the norm that in case a person serving a sus-
pended sentence is assigned an additional type of punishment and before the
expiration of the probation period he/she has corrected his/her behavior and has
already served at least half of the term of the additional type of punishment, then
the court on the recommendation of the body exercising control over his/her be-
havior is entitled to cancel a suspended sentence and remove the criminal record
from a convicted person with exemption from an additional type of punishment.
At the same time, it will be necessary to amend Article 86 of the Criminal Code of
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the Russian Federation to eliminate contradictions related to the current order of
repayment of the criminal record of a person sentenced to a milder punishment
than imprisonment. Second, it is necessary to establish the opportunity for con-
victs serving restriction of liberty to be released on parole in the legislation. Third,
it is advisable to supplement Article 58 of the Penal Code of the Russian Federa-
tion by the provision that a convicted person is recognized as maliciously evading
from serving a sentence in the form of restriction of freedom by a resolution of
the inspection head and the imposed penalty in the form of an official warning

remains relevant until all penalties are lifted or extinguished.
Keywords: punishment; incentives; penalty; probation; probation period;
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Introduction

The retributivism theory with its radical-
ly punitive orientation and the main goal of
“causing the quilty person suffering com-
mensurate with the crime” has won a large
number of opponents. Even R. Garofalo [1,
p. 47] and Ch. Bekkaria [2, p. 89] noted that
the purpose of punishment should be to de-
ter people from committing crimes, and not
social revenge. Modern penology postulates
fully correspond to this statement. Alternative
measures of criminal legal impact, carrying
fewer restrictions on the rights and freedoms
of convicts in comparison with deprivation of
liberty, are also designed to provide private
and general prevention. However, repeated
criminality among persons serving sentenc-
es and measures of a criminal nature without
isolation from society continues to remain at
a high level. Thus, in 2015, 11,549 convicts
were removed from the register of criminal
executive inspections (CEl) in connection
with the commission of a new crime (this is
3.76% of the total number of the registered
persons). We observe similar indicators in
2016 - 10,652 (2.51%), in 2017 - 15,692
(3.11%), in 2018 — 19,002 (8.72%), in 2019 —
19,413 (3.99%), in 2020 - 16,732 (3.6%), and
in 2021 - 15,929 (1.76 %). Meanwhile, inspec-
tions’ performance cannot be assessed only
by repeat crime rates. It is worth mentioning
that English and Welsh probation services,
similar in their functionality to the Russian
counterpart, do not consider the presence or
number of repeated violations as the main in-

dicator of effectiveness of employees’ activ-
ity, but the statistics of risk changes, indicat-
ing the success of corrective measures [3].

Crime commission risks are changed due
to continuous corrective impact through-
out the entire period of person’s registration
with the inspection. An indispensable condi-
tion for corrective measures to be effective is
the accurate and strict enforcement of laws,
strengthening of law and order and a stable
criminal situation. Legal, organizational, psy-
chological, social and other means, in partic-
ular incentives and penalties, provided for by
the current penal legislation, applied to con-
victs, help employees of criminal executive
inspections. Taking into account the similarity
of the legal status of persons sentenced tore-
striction of liberty and a suspended sentence,
as well as their significant number, it becomes
necessary to find ways to enhance measures
for promoting convicts’ law-abiding behavior.

Research methodology

The method of comparative analysis is
used to compare practical activities of the in-
spection staff and foreign probation services.
With the help of deconstruction and apperci-
pation methods, separate fragments of sci-
entific and applied literature are used to prove
the authors’ stance and identify problems in
the field of stimulating law-abiding behavior
of persons serving sentences and criminal
law measures not related to imprisonment.
As for the empirical basis, in May 2021, sci-
entists from the Research Institute of the
Federal Penitentiary Service of Russia con-
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ducted a face-to-face survey of 50 inspec-
tions employees in 10 territorial bodies using
questionnaires with open questions. The re-
spondents hold the following positions: head
of the branch of the criminal executive in-
spection — 60.7%; deputy head of the branch
— 9.3%; senior inspector of the branch -
14.8%; inspector of the branch -15.2%. All
survey participants have higher education,
the service experience in the stated positions
is more than 10 years (59.8%), 6-10 years
(24.6%), 2-5 years (15.2%). Formal logical
methods substantiate the reliability and valid-
ity of the conclusions and recommendations
formulated by the authors.

Results

Restriction of liberty and a suspended
sentence are two essentially similar legal in-
stitutions in Russia [4], despite the fact that
the first is called punishment, and the second
is a criminal law measure. At the same time,
the legal nature of a suspended sentence is
not fully defined [5-8]. It should only be noted
that, in essence, this measure of criminal le-
gal impact is reduced to the imposition of a
suspended sentence, which is not carried out
if the guilty person proves his/her correction
during the probation period. The Concept for
the development of the penal system of the
Russian Federation up to 2030, approved by
the Decree of the Government of the Russian
Federation No. 1138-r of April 29, 2021, fixes
the priority task to boost effectiveness of in-
dividual preventive work to prevent offenses
among convicts, which actualizes the search
for new and improvement of existing mea-
sures to stimulate law-abiding behavior. The
essence of these measures is based primarily
on inter-related functions: 1) individualization
of punishment, which plays a primary role in
the educational impact on convicts; 2) ensur-
ing implementation of both basic and optional
means of correction.

At the same time, the concept of “means
of stimulating law-abiding conduct” should
cover not only incentives and penalties, which
are directly referred to by the legislator, but
also other measures provided for by current
legislation that improve the legal status of
convicts or are aimed at providing them with
any benefits and advantages (positive impact
measures), or, on the contrary, they are aimed
at depriving benefits, advantages and dete-
rioration of legal status (measures of nega-
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tive impact). For example, the early cancel-
lation of a suspended sentence and removal
of the criminal record from a convicted per-
son fixed in Part 1 of Article 74 of the Criminal
Code of the Russian Federation is a measure
of positive impact, while the replacement of
the unserved part of punishment in the form
of restriction of freedom for forced labor
or imprisonment is a measure of negative
impact.

Some scientists consider concepts “disci-
plinary measures” and “penalties” as equiva-
lent. Thus, V.N. Chornyi notes that “an impor-
tant place belongs to disciplinary measures.
Penalties applied to convicts represent one of
the types of legal liability that has a number of
specific features ...” [9, p. 5]. From this con-
text, it is obvious that disciplinary measures
and penalties are used as interchangeable.

We believe the concept “disciplinary mea-
sures” be generic in relation to penalties,
since discipline of any person, not only con-
victs, is a balance that combines both posi-
tive measures to stimulate proper behavior
and negative ones. E.A. Sizaya proposes to
establish a general incentive principle in the
penal legislation instead of the sectoral and
special principle “the rational use of coer-
cive measures, means of correcting convicts
and stimulating their law-abiding behavior”.
Thus, this principle, which implies both co-
ercive measures (penalties) and incentive
measures, will become more understandable
and specific for a law enforcement officer [10,
p. 49].

Besides, some researchers refer certain
measures of positive impact to criminal law
measures. Thus, |.E. Zvecharovskii considers
conditional early release, replacement of the
unserved part of the punishment with a milder
type of punishment, amnesty, etc. to be crim-
inal law measures [11, p. 7]. However, these
incentive institutions do not quite fit into the
outline of measures of criminal legal impact,
since they are not intended for a direct reac-
tion of the state to a socially dangerous act
committed, but serve for subsequent differ-
entiation and individualization of punishment.
We agree with E.V. Medvedev that the types
of exemption from punishment “are not au-
thentic means of criminal law applied for the
crime commission. All types of release from
punishment, its serving, postponement, as
well as types of substitution of punishments
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are integral elements of the punishment sys-
tem that cannot exist outside its limits” [12,
p. 142-143].

Based on the above conclusions, we pro-
pose to consider the following concepts as
equally significant for the purposes of this
article: means (measures) of stimulating law-
abiding (lawful) behavior; incentives for law-
abiding (lawful) behavior; disciplinary means
(measures).

Incentives and penalties are a common
practice for many countries to stimulate law-
abiding behavior of convicts [13, p. 16]. Ap-
plying these stimuli on feelings and emotions
of persons undergoing punishments and
criminal law measures without isolation from
society, it is possible to encourage them to
comply with the norms established in society
and the state. At the same time, various reac-
tions of convicts generated by such stimuli are
predictable: in the case of penalties — anger,
aggression, despair, hopelessness, fear, irri-
tation, anxiety, confusion, resentment, panic;
in the case of incentive measures — satisfac-
tion, joy, inspiration, indifference, surprise,
etc. However, if a convicted person does not
react correctly to the penalties and incen-
tives imposed, or there is insincerity in his/
her positive actions, achieved only due to the
existing control of the penitentiary staff, then
later this will still affect the formation of prom-
ising lines of behavior. Otherwise, the strict-
est measure of influence will be applied to
him/her. Legislations of many foreign states
fix the same. For example, A.V. Serebrenniko-
va writes that in accordance with the criminal
codes of Switzerland and Austria, the court is
authorized to cancel a suspended sentence
if, during the probation period, a person reg-
istered with the competent authority who has
an official warning commits a repeat crime
or misdemeanor violating instructions of the
court, and also continues to evade protec-
tive supervision or otherwise neglect the trust
granted to him/her [14, p. 152].

J. Leibrich mentions about a “tortuous”
path from crime to law-abiding behavior. His
research shows that about half of the convict-
ed persons and persons with the suspended
or expunged criminal record still adhere to
antisocial behavior: they abuse alcohol, take
narcotic and psychotropic substances, have
been caught in fights, hooliganism or con-
flicts with law enforcement agencies [15, p.

134]. The commission of the above actions
can be considered as patterns of criminal be-
havior, that is, behaviors similar in psycholog-
ical mechanism to criminal acts. At the same
time, incentives for legal behavior can and
should act as prevention of immoral behavior
and minor offenses.

F. Doherty rightly points out the need to
empower probation service employees with
broad powers to ensure convicts’ compli-
ance with the established rules. The case of
Harris County, Texas, the USA is rather in-
dicative: there probation service employees
can adjust seemingly inflexible norms gov-
erning their activities to ensure probation
conditions. For instance, in order to employ
convicts, the Harris County Probation De-
partment follows a policy according to which
unemployed convicts are required to submit
an application to four employers every week-
day to show the sufficiency of their efforts to
find employment. In 2013, the court, on the
recommendation of the probation inspector,
appointed a two-year prison term to the su-
pervised person, since excessive discrimina-
tion was found in the submission of applica-
tions for employment: the convict tried to find
a job only in those organizations that were re-
lated to his profession. This decision was not
overturned in the Texas Court of Appeals [16,
p. 313-314].

In the above case, we state that proba-
tion service inspectors have significant pow-
ers, but at the same time there is a variety of
sanctions on their wards. A similar pattern is
observed in all American probation services,
there are various possibilities of disciplinary
measures against those convicted of violat-
ing probation conditions. To petition the court
to cancel the probation period and send a
person to prison is the most severe possible
option. Probation officers are required to re-
spond to every violation committed by a con-
vict. So, it is possible to apply a reprimand,
tighten reporting requirements, restrict travel
or strengthen the so-called open surveillance.
If violations are repeated, there is a positive
test result for the presence of narcotic drugs
or prohibited drugs in the blood, a new arrest
occurs for acts that are not a criminal offense,
then stricter sanctions are applied, such as
increased supervision, curfew, home deten-
tion, electronic monitoring, placementin are-
ception center for monitoring [16, p. 314].
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The application of disciplinary measures to
convicts who are registered with criminal ex-
ecutive inspections in a similar way acts as a
kind of intermediate stage before the cancel-
lation of a suspended sentence or replace-
ment of punishment with a more severe type.
Also, in the case of a suspended sentence,
disciplinary measures are directly related to
the possibility of a person to be removed from
the register ahead of time and be not convict-
ed. At the same time, incentive measures and
penalties in relation to the specified category
of convicts are not established by law, and the
disciplinary impact is carried out on the basis
of provided by Article 190 of the Russian Pe-
nal Code warnings about possible cancella-
tion of a suspended sentence, issued by the
staff of the criminal executive inspections in
written form.

In addition, according to paragraphs 124-
126, 128, 129 of the Rules on organizing ex-
ecution of punishments and criminal law
measures without isolation from society, ap-
proved by the Order of the Ministry of Justice
of the Russian Federation No. 142 of May 20,
2009, when convicts evade performance of
the duties assigned to them by the court or
when they violate the public order and get an
administrative penalty, the inspection sum-
mons the convicted or visits them at their
place of residence and conducts preventive
conversations. In case of repeated detection
of the facts that they evade performance of
the duties assigned to them by the court or
violate the public order and get an adminis-
trative penalty, the inspection again issues a
warning about the possibility of a suspended
sentence no later than three working days.
If those serving a suspended sentence sys-
tematically violate the ublic order during the
probation period, for which they are brought
to administrative liability, systematically fail to
fulfill the duties assigned to them by the court
or disappear from the control, the inspec-
tion within three days (excluding weekends
and holidays) from the moment of establish-
ing these facts sends the court a submission
about cancellation of the suspended sen-
tence and execution of the sentence imposed
by the court verdict [17].

It should be noted that inspection employ-
ees actively use the only opportunity to stimu-
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late the law-abiding behavior of this category
of convicts in the form of a warning. Accord-
ing to the Report of the Federal Penitentiary
Service of Russia — FSIN-1 from 2015 to 2021
(Section 15 “Information on the activities of
criminal executive inspections”), in 2021,
12,426 conditionally convicted persons vio-
lated probation conditions (0.96% less than in
2020), including in relation to 11,669 people
the materials to cancel a suspended sen-
tence, extend probation or assign additional
duties were previously sent to the court (by
0.52% more than in 2020).

In practice, questions arise about the expe-
diency of applying incentive measures, such
as cancellation of a suspended sentence and
removal of the criminal record, to condition-
ally convicted persons, if they are assigned
an additional punishment. As prescribed by
Paragraph 12 of the Resolution of the Plenum
of the Supreme Court of the Russian Federa-
tion No. 21 dated December 20, 2011, in case
an additional type of punishment is assigned
to a conditionally convicted person, but he/
she has proved his/her correction by his/her
behavior before the expiration of the proba-
tion period, then the court is entitled to can-
cel a suspended sentence and remove the
criminal record only after he/she has served
an additional sentence.

In the Russian Federation, there is a shift
in disciplinary impact to punishments and in
criminal law measures without isolation from
society — to penalties. For example, accord-
ing to the above-mentioned report of the Fed-
eral Penitentiary Service of Russia, in 2021,
267,274 convicts registered with criminal ex-
ecutive inspections had a warning or an offi-
cial warning, while incentive measures were
applied to 590 convicts. The approximate
ratio of incentive measures to penalties was
1:458. There are several reasons for a negligi-
bly small number of incentives. First, of all the
persons registered with inspections, the use
of incentive measures, according to the cur-
rent penal legislation, is possible only to those
serving a sentence in the form of restriction of
liberty. Second, employees, executing pun-
ishmentin the form of restriction of liberty, are
more focused on the application of penalties,
as this is one of the indicators of statistics,
which is regularly compared with similar peri-
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ods of the past years, which ultimately affects
assessment of the inspection’s performance.
Third, there is excessive attention to incentive
measures on the part of prosecutors, who
consider them as corruption-causing factors
and require employees to provide sufficient
grounds for their application.

It seems that leveling the percentage of the
number of incentives and penalties, expand-
ing the powers of employees of criminal ex-
ecutive inspections in this aspect, as well as
the inclusion in the penal legislation of new in-
centives for law-abiding behavior of convicts
will serve as an additional impulse to the de-
velopment and improvement of disciplinary
practice and educational impact in general.
Based on the principles of pedagogy, the ra-
tio of incentives and penalties should be ap-
proximately 1:1. One of the steps to strength-
en incentive measures is an increase in the
number of measures applied in the form of
early deregistration of persons sentenced to
probation.

The results of the study conducted by the
Research Institute of the Federal Penitentiary
Service of Russia indicate that 73.2% of the
surveyed employees of criminal executive in-
spections consider it appropriate to provide
in Part 1 of Article 74 of the Criminal Code of
the Russian Federation a norm that persons
sentenced to a suspended sentence can be
completely released from serving and addi-
tional punishment if they have proved correc-
tion by their behavior. On the one hand, such
a measure will make it possible to equalize the
legal status of probationers, both having ad-
ditional punishment and not having it, but on
the other hand, additional punishment has an
important preventive value, especially when
the court appoints deprivation of the right to
occupy certain duties or engage in certain
activities.

Taking this into account, it seems reason-
able to supplement Article 74 of the Criminal
Code of the Russian Federation with Chapter
1.1 as follows: “if a convict serving a suspend-
ed sentence has been assigned an additional
type of punishment and, before the expiration
of the probation period, he/she has proved
his/her correction by his/her behavior, fulfill-
ing the requirements provided for in Part 1 of
this article, and has also served at least half

of the term of the additional type of punish-
ment, then the court, at the suggestion of
the body exercising control over behavior of
a conditionally convicted person, may decide
on the cancellation of a suspended sentence
and removal of the criminal record from a
convicted person with exemption from an ad-
ditional type of punishment. At the same time,
if an additional penalty is imposed on a condi-
tionally convicted person in the form of a fine,
then a suspended sentence can be canceled
only if the fine is paid in full”.

It is worth paying attention to the fact that
such changes will contradict the current ver-
sion of Article 86 of the Criminal Code of the
Russian Federation, since, based on Para-
graph “b” of Part 3 of this article, a criminal
record against persons sentenced to milder
types of punishments than imprisonment is
extinguished after one year after their com-
pletion (execution). In this regard, we agree
with the opinion of T.G. Chernenko, who,
based on the lesser public danger of condi-
tionally convicted persons in comparison with
persons sentenced to real imprisonment,
proposes to establish more lenient rules for
repayment of criminal records than for per-
sons to whom a conditional conviction is not
applied. Thus, it is advisable to supplement
Article 86 of the Criminal Code of the Rus-
sian Federation with the provision stipulating
that the criminal record of persons serving a
suspended sentence and having additional
punishment should be extinguished immedi-
ately after serving an additional sentence or
abolition of a conditional sentence in accor-
dance with Part 1 of Article 74 of the Criminal
Code of the Russian Federation [18, p. 129].
In addition, it will be necessary to adjust Para-
graph 12 of the Resolution of the Plenum of
the Supreme Court of the Russian Federation
No. 21 of December 20, 2011 in accordance
with the above-mentioned amendments to
the criminal law.

The absolute advantage of domestic legis-
lation is the existence of norms that establish
incentives and penalties applied to persons
sentenced to restriction of liberty. The proce-
dure for their application is regulated by ar-
ticles 57-59 of the Penal Code of the Russian
Federation, as well as sections 5 and 6 of the
Rules on organizing execution of punishment
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in the form of restriction of liberty, approved
by the Order of the Ministry of Justice of the
Russian Federation No. 258 of October 11,
2010. In addition, incentive measures should
include, for example, termination of the use
of technical supervision and control means
against this category of convicts [19, p. 103].

According to the Report of the Federal Pen-
itentiary Service of Russia — FSIN-1 from 2015
to 2021, in 2018, 515 persons sentenced to
restriction of freedom had incentives, which
comprised 1.34% of the total number of per-
sons sentenced to restriction of freedom reg-
istered with criminal executive inspections at
the end of the year. Similar indicators were
observed in the subsequent three years: in
2019 - 549 convicts (1.41%), in 2020 - 601
convicts (1.56%), and in 2021 — 590 (1.6%). In
this case, we see a slight increase in the ap-
plied incentive measures. Meanwhile, during
this period, the number of persons sentenced
to restriction of liberty registered with inspec-
tions at the end of the year slightly decreased
(from 38,370 people in 2018 to 36,971 people
in 2021). The very possibility of applying in-
centive measures to convicted persons is the
most important means of correcting their be-
havior along with educational work. The sys-
tem of incentives and penalties, should be di-
verse, contain measures of approximately the
same order together with less or more signifi-
cant measures, thus consolidating founda-
tions of a progressive system of serving sen-
tences. In this regard, the extent of authorities
of probation officers in Pakistan is notewor-
thy. In order to stimulate law-abiding behavior
of persons under supervision, they can apply
incentives using various social, entertainment
and educational opportunities of a separate
territorial entity [20, pp. 3-4]. Incentives are
as such: the right to free full-time or distance
learning (taking courses, trainings; attending
conferences, lectures, webinars and semi-
nars); the right to free admission to muse-
ums, exhibitions, galleries, sports, cultural
and spiritual events.

French and English criminal proceedings
have a distinctive feature: presence of sep-
arate judges who resolve issues at the sen-
tence execution stage. They exercise control
over convicts with the help of reports pro-
vided by probation officers, on the basis of
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which the court can mitigate restrictive mea-
sures applied against the convict [21, p. 226].
Thus, convicts should work on accumulating
evidence, including incentives, demonstrat-
ing the possibility of a court decision to re-
duce the scope of restrictive measures. It is
the convicted person him/herself who has to
prove such a right; it makes him/her responsi-
ble for his/her behavior and at the same time
allows him/her to assess progress in achiev-
ing punishment goals.

It is obvious that in order to positively stim-
ulate law-abiding behavior of convicts serv-
ing a sentence of restriction of liberty as the
main punishment, it is rational to provide for
the possibility of being released earlier than
the term indicated in the court verdict. Based
on Part 1 of Article 74 of the Criminal Code of
the Russian Federation, the court is entitled
to apply an incentive norm to a condition-
ally convicted person in the form of cancel-
lation of a suspended sentence and removal
of the criminal record from him/her, but no
such incentives for early release are provided
for persons sentenced to restriction of lib-
erty. Those sentenced to a suspended sen-
tence and restriction of liberty are almost in
the same conditions. The legal restrictions
and obligations provided for in Part 5 of Ar-
ticle 73 of the Criminal Code of the Russian
Federation in relation to a conditionally con-
victed person and Part 1 of Article 53 of the
Criminal Code in relation to those sentenced
to restriction of liberty are similar in nature
and scope. Therefore, from our point of view,
those sentenced to restriction of freedom are
unreasonably deprived of the opportunity to
be released early.

In the Republic of Belarus, in contrast to the
Russian Federation, conditional early release
is applicable to persons serving sentences
in the form of deprivation of the right to hold
certain positions or engage in certain activi-
ties, correctional labor, restrictions on military
service, restrictions on freedom [22, p. 203].

Soviet scientists-penitentiaries insisted
on the early release of persons in respect of
whom criminal punishment goals had been
achieved. Thus, B. S. Utevskii notes that a
convict serving to forced labor strengthens
character traits and skills that help attract
him/her to work, deter him/her from commit-
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ting further crimes, and raise his/her over-
all development level. But this task can be
solved even before the expiration of the term
appointed by the court [23, p. 5].

The convict’s desire for early release is
fully correlated with the provisions of the
goal-setting theory, the developer of which
is the American psychologist E. Locke [24].
Considering conclusions of this theory within
the framework of the problem to stimulate
law-abiding behavior of convicts, it can be
predicted that if early release is the final goal
for a person subjected to punishment, then
all his/her behavior will be determined by the
stated goal, and, accordingly, we can expect
it to be exceptionally positive.

In our opinion, conditional release implies
the mandatory presence of restrictions and
prohibitions imposed on a person after his/
her early release from punishment. Taking
into account the nature of conditional re-
lease, those sentenced to restriction of their
freedom will again be monitored by penal en-
forcement authorities, possibly with a set of
lesser restrictions and prohibitions. In case of
evasion of the duties assigned to the released
person or commission of an administrative
offense that encroaches on the public order,
the inspection is entitled to send the court a
submission about cancellation of conditional
early release and execution of the unserved
part of the punishment in the form of restric-
tion of freedom. If a released person com-
mits a grave or especially grave crime, the
unserved part of the punishment in the form
of restriction of freedom will be added to the
punishment imposed by a new court verdict.
These guarantees will serve as a means of
preventing commission of violations and will
have a greater impact on a released person.

M. Hamilton argues that when assess-
ing risks of committing repeat crimes in the
future, the court does not take into account
rehabilitation successes, that is, the defen-
dant’s achievements associated with past
criminal behavior (restoration of damage
caused by his/her actions, performing so-
cially useful work, presence of offenses, etc.)
[25, p. 130-132]. It seems reasonable that
such findings can be relevant not only for as-
sessing recidivism risks, but also for making
a decision on conditional early release from

punishment of those sentenced to restriction
of liberty. The researcher, analyzing dynamic
risk factors of repeated offenses, touches on
the problem of consolidating positive efforts
of convicts who cease to resist correctional
influence registered by the probation service.
Such consolidation consists in reward, which,
in turn, also helps some people to cope with
a sense of guilt suppressing their will and re-
duce risks of repeat crime, and also encour-
ages convicts to re-evaluate their past and
stop identifying themselves with destructive
elements, gives them faith that a person can
change over time. In the longer term, it is also
a successful reintegration of the convicted
person into society, but it all starts with the
application of the least amount of encourage-
ment to him/her.

An incentive measure in the form of early
release should be applied to convicts serv-
ing restriction of liberty exclusively as the
main type of punishment. At the same time,
it is reasonable to establish a formal condi-
tion for release, such as actual completion of
at least half of the sentence imposed by the
court, and for minors — at least one third of
the sentence due to their individual psycho-
logical characteristics of personality develop-
ment. It is rational to determine a six-month
minimum term for adult convicts and a three-
month term for minors, after serving which
parole will be possible, since employees of
criminal executive inspections require a cer-
tain amount of time to study convicts’ identity
and degree of their correction.

In general, the application of the most sig-
nificant incentive measure in the form of early
release to persons sentenced to restriction of
liberty should be considered as an effective
means of stimulating law-abiding behavior
that can have an effective educational im-
pact, as well as ensure achievement of the
goals of correction and prevention of crimes
among this category of convicts.

Penalties are another side of disciplinary
impact on those sentenced to restriction of
liberty. In accordance with Part 2 of Article
58 of the Penal Code of the Russian Federa-
tion, in case a convicted person violates the
order and conditions of serving a sentence in
the form of restriction of freedom, an inspec-
tion officer imposes disciplinary punishment
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in the form of a warning. If a convicted person
commits any of the violations listed in Part 1
of Article 58 of the Penal Code of the Russian
Federation within one year after the issuance
of the warning, then the inspection applies to
him/her a measure of punishment in the form
of an official warning about the inadmissibility
of violating the restrictions established by the
court.

According to the FSIN-1 Report, the fol-
lowing disciplinary practice of those sen-
tenced to restriction of freedom has devel-
opedinrecent years: in 2018, 23,541 convicts
violated the order and conditions of serving
their sentences (61.35% of the total number
of those sentenced to restriction of freedom
registered with the criminal executive in-
spection as of the end of the year); in 2019
— 24,825 people (64.04%); in 2020 — 24,343
people (63.13%), and in 2021 — 24,014 people
(64.95%). In addition, in 2018, 22,412 persons
sentenced to restriction of liberty had a warn-
ing or an official warning, in 2019 — 23,536, in
2020 - 23,143, and in 2021 — 22,795. Thus,
the proportion of persons who violated the
order and conditions of serving their sen-
tences among convicted persons registered
with the criminal executive inspections always
exceeded 60% at the end of the year, which
indicates increased crime commission risks
among this category of persons. In the above
statistics, we see insignificant annual differ-
ences in the number of convicts subjected
to disciplinary punishment. This fact also in-
dicates almost unchanged indicators for dis-
ciplinary misconduct among registered per-
sons since 2018.

The above situation is partly triggered
by the existence of certain flaws in the legal
mechanism for bringing those sentenced to
restriction of liberty to disciplinary liability. In
accordance with Paragraph “a” of Part 4 of
Article 58 of the Criminal Code of the Russian
Federation, a person sentenced to restriction
of liberty is recognized as maliciously evad-
ing serving a sentence if, within one year af-
ter the application of a penalty in the form of
an official warning, he/she again violates the
order and conditions of serving a sentence.
This circumstance serves as the basis for the
inspection employee to send the court a sub-
mission about replacement of restriction of
liberty with forced labor orimprisonment (Part
5 of Article 58 of the Penal Code of the Rus-

2023, vol.

sian Federation). The difficulty lies in the fact
that if the court refuses to satisfy this submis-
sion, no other stricter disciplinary measures
can be imposed on him/her according to the
penal legislation.

As a result, a deadlock situation develops
when employees cannot impose a penalty on
the convicted person who is recognized as
maliciously evading serving a sentence if he/
she again commits violations. In practice, this
problem is solved by receiving an explanatory
note from the person who has again violated
the order and conditions of serving a sen-
tence, and by sending another submission to
the court to replace the unserved part of the
punishment in the form of restriction of free-
dom with forced labor or imprisonment.

Moreover, Part 4 of Article 59 of the Penal
Code of the Russian Federation prescribes
to consider a convicted person as having no
penalty if a new penalty is not applied within
one year from the date of its imposition and,
accordingly, in this case, a person maliciously
evading from serving a sentence in the form
of restriction of freedom will be no longer con-
sidered as such. So, we will dwell on the fol-
lowing situation: in January 2021, a penalty in
the form of an official warning was applied to
the convicted person, and in December 2021,
he violated the order and conditions of serv-
ing his sentence. In this regard, the inspec-
tion sent a submission to the court to replace
the unserved part of the punishment in the
form of restriction of liberty with forced labor
or imprisonment. The court issued a decision
to refuse it; hence, from January 2022, this
convict was considered to have no penalties
according to Part 4 of Article 59 of the Penal
Code of the Russian Federation.

Court decisions on the refusal to satisfy
submissions on the replacement of the un-
served part of the punishment in the form of
restriction of freedom with forced labor or im-
prisonment may have two groups of reasons:
1) presence of certain shortcomings in the
application of penalties and interpretation of
the penal legislation regarding the recogni-
tion of the convicted person as a malicious
evader from serving a sentence; 2) the court’s
subjective perception of the inexpediency of
replacing the sentence at the moment and
the need to give a convicted person the op-
portunity to improve within the framework of
serving a sentence not related to deprivation
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of liberty, that is, to give him/her a second
chance. Additionally, in such cases, the court
may motivate its decision by various difficult
life circumstances of the convicted person.

Here is an example from judicial practice
concerning the first group of reasons. The
head of the Dimitrovgrad Branch of the Crimi-
nal Executive Inspection of the Federal Peni-
tentiary Service of the Russian Federation in
the Ulyanovsk Oblast filed a submission to
the court to replace the unserved part of the
punishment in the form of restriction of lib-
erty with imprisonment. The court concluded
that there were no grounds for recognizing G.
maliciously evading from serving a sentence
in the form of restriction of liberty, since the
convicted person, after issuing him an offi-
cial warning, committed an administrative of-
fense that affects public safety, and not the
public order. After the official warning was is-
sued, he committed an administrative offense
under Part 1 of Article 20.6.1 of the Adminis-
trative Code of the Russian Federation, which
was not disputed by the convict. The court
found that the above circumstances were not
grounds for satisfying the submission of the
inspection, since, according to Paragraph “d”
of Part 1 of Article 58 of the Penal Code of the
Russian Federation, violations of the order
and conditions of serving a sentence in the
form of restriction of liberty include the com-
mission not of any administrative offense, but
related to the public order violation, for which
the convicted person was brought to admin-
istrative liability (Decision of the Dimitrovgrad
City Court of the Ulyanovsk Oblast of June 10,
2021 in case No. 22-64/2021).

Another situation illustrates reasons for the
courts’ refusal to satisfy the submission of re-
placing the unserved part of the punishment
in the form of restriction of liberty with depri-
vation of liberty. The head of the Krasnoka-
msk District Branch of the Criminal Executive
Inspection of the Main Directorate of the Fed-
eral Penitentiary Service in Perm Krai sent the
court a submission to replace an unserved
term of restriction of liberty of the convicted
A. with imprisonment.

As follows from the court decision un-
der consideration, A. on April 20, 2017 was
brought to administrative liability under Ar-
ticle 20.21 of the Code of Administrative Pro-
cedure of the Russian Federation, for which
the inspection issued a warning to the con-

vict. During the period from July 8 to July 14,
2017, A. was not at his place of residence, in
connection with which, by the decision of the
inspection, this period was not included in the
term of the sentence served. By the Resolu-
tion of the Krasnokamsk City Court of Perm
Krai of July 21, 2017 Zh., was imposed an
additional restriction “not to leave the place
of residence from 21:00 to 06:00 o’clock”.
Meanwhile, on July 21, 2017, Zh. again com-
mitted an administrative offense under Article
20.21 of the Administrative Code of the Rus-
sian Federation, for which he was given an of-
ficial warning. On October 20, 2017, Zh. was
not at his place of residence, thereby violat-
ing the obligation imputed to him, which, to-
gether with previously committed violations,
became the basis for sending a submission
to the court to replace the remaining part
of the restriction of liberty with deprivation
of liberty.

The Court, having taken into account the
information about the identity of the con-
victed person, in particular the presence of
a disease and disability of Group 3, as well
as two young children, decided to refuse to
satisfy the submission of the criminal execu-
tive inspection. Thus, despite the actual es-
tablishment of all the grounds provided by law
for replacing the unserved part of the punish-
ment in the form of restriction of liberty with
deprivation of liberty, the court did not satisfy
the submission (Resolution of the Krasnoka-
msk District Court of Perm Krai of December
13, 2017 in case No. 22-457/2017).

In this regard, in order to further influence
persons in respect of whom court decisions
based on the second group of reasons were
made, it seems appropriate to fix the provision
of the Penal Code of the Russian Federation
stipulating official granting of the convicted
person the status of maliciously evading pun-
ishment. He/she will have this status until the
repayment or removal of all penalties imposed
on him/her. If, after the court’s refusal to sat-
isfy the submission to replace the unserved
part of punishment in the form of restriction
of liberty with forced labor or imprisonment,
a convict again violates the order and condi-
tions of serving a sentence, it will be the basis
for sending another submission of replacing
the unserved term of punishment in the form
of restriction of liberty with forced labor or im-
prisonment.
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In order to implement such a legal struc-
ture to promote law-abiding behavior of per-
sons sentenced to restriction of liberty, it is
proposed to formally endow a person with
the status of maliciously evading punishment
simultaneously with sending to the court the
submission of replacing the unserved part of
the punishment with a more severe one. Thus,
as established by the current legislation, af-
ter the first violation, a penalty in the form of
a warning is imposed. If a person commits a
violation again within a year after the warning
is issued, then a penalty in the form of an of-
ficial warning is imposed on him/her. After a
new violation has been committed within one
year by a person who has an official warning, a
resolution is issued by the head of the criminal
executive inspection on the recognition of the
convicted person maliciously evading from
serving a sentence and a penalty in the form
of an official warning is imposed. In turn, this
fact obliges the inspection to send to the court
a submission to replace the unserved part of
the punishment in the form of restriction of lib-
erty with forced labor or imprisonment.

These changes in the law will prevent im-
punity in case the court refuses to replace the
unserved part of the punishment in the form
of restriction of liberty with forced labor or im-
prisonment. It should be noted that one of the
arguments for making these changes to the
current penal legislation is that, according to
Part 4 of Article 116 of the Penal Code of the
Russian Federation, a person sentenced to
imprisonment is recognized as a malicious vi-
olator of the established procedure for serv-
ing a sentence by a resolution of the head of a
correctional institution on the recommenda-
tion of the correctional institution administra-
tion simultaneously with the imposition of a
penalty. Moreover, if the head of the correc-
tional institution issued a resolution recogniz-
ing a convicted person as a malicious viola-
tor of the established procedure for serving a
sentence, then a convict maintains this status
up to the moment of release, since no norms
of the Penal Code of the Russian Federation
fix the procedure for terminating this status in
the process of serving a sentence. This cir-
cumstance is regularly discussed in scientific
works on penological topics [26, p. 65].

Consequently, a person sentenced to re-
striction of liberty should be recognized as
maliciously evading serving a sentence and
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imposed a penalty in the form of an offi-
cial warning. In this regard, it is advisable to
supplement Part 4.1 of Article 58 of the Penal
Code of the Russian Federation as follows: “a
convicted person is recognized as malicious-
ly evading from serving a sentence in the form
of restriction of liberty by a resolution of the
head of the inspection, is imposed a penalty
in the form of an official warning and main-
tains this status until all penalties are lifted or
extinguished”. At the same time, if restriction
of liberty is appointed as an additional type
of punishment, then a convicted person, rec-
ognized in accordance with the established
procedure as maliciously evading serving a
sentence, is subject to criminal liability under
Part 1 of Article 314 of the Criminal Code of
the Russian Federation.

Conclusion

For a long time, the Russian legislator, in
the aspect of the educational impact exerted
on convicts, made a bias towards the institu-
tion of deprivation of liberty. Alternative types
of punishments did not receive due attention
in terms of the development of disciplinary
practice. Meanwhile, incentives and restric-
tions are important for correction of con-
victs, regardless of the degree of rights and
freedoms restriction. Despite the very fact of
conviction, specific circumstances improving
or worsening convicts’ situation are still most
effective. This is easily explained by the well-
known statement of K. Marx and F. Engels
that “being determines consciousness” [7, p.
491]. Only real things of objective reality are
able to influence behavior of wards of criminal
executive inspections.

Restriction of liberty and a suspended
sentence are essentially similar legal institu-
tions and can be considered together in the
aspect of applying measures to convicts to
encourage law-abiding behavior. Undoubted-
ly, incentives not only stimulate social activ-
ity (compliance with the established rules of
serving a sentence or criminal law measures,
fulfillment of duties imposed by the court, par-
ticipation in educational activities, etc.), but
also contribute to correction and resocializa-
tion of convicts. In contrast to incentive mea-
sures, there are penalties, the application of
which should also be balanced, objective and
justified. Therefore, the system of disciplin-
ary measures should give law enforcement
the opportunity to choose a method of en-
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couraging or bringing to disciplinary liability
that corresponds to behavior of the convicted
person. The progressive process of their ap-
plication trigger achievement of punishment
goals and exclude the possibility of avoiding
liability in the case of non-compliance with
the regulations.

Our research has revealed a number of
gaps among disciplinary measures exerted
on those sentenced to a suspended sentence
and those sentenced to restriction of liberty.
So, we propose the following:

— to supplement Part 1.1 of Article 74 of
the Criminal Code of the Russian Federation
as follows: “if a convict serving a suspended
sentence has been assigned an additional
type of punishment and, before the expiration
of the probation period, he/she has proved
his/her correction by his/her behavior, fulfill-
ing the requirements provided for in Part 1 of
this article, and has also served at least half
of the term of the additional type of punish-
ment, then the court, at the suggestion of
the body exercising control over behavior of
a conditionally convicted person, may decide
on the cancellation of a suspended sentence
and removal of the criminal record from a
convicted person with exemption from an ad-
ditional type of punishment. At the same time,
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