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Abstract

Introduction: the article considers the high-alert regime and the associated restrictive
measures related to the freedom of movement and introduced in connection with the threat
ofthe spread of COVID-19. Aim: withthe help oftheoreticaland legal analysis, we investigate
the nature of the high-alert regime and the set of anti-epidemic measures implemented
to prevent the spread of the COVID-19 pandemic; we also analyze the constitutionality
and validity of restrictions on the right of an individual to freedom of movement and the
proportionality of the restrictive measures imposed (quarantine, complete lockdown) in
relation to the elderly, a particularly vulnerable population group. Methods: dialectical
method, theoretical methods of formal and dialectical logic, comparative legal method,
system-structural method, method of interpretation of legal norms, and others. Results:
the research allows us to say that the set of terms related to the high-alert regime is not
clearly defined from the legal perspective; moreover, there is no legally bounding limit to its
operation (the period of its being in effect) and a mechanism for its direct implementation.
We argue that the restriction of the freedom of movement for persons aged 65 and older
is disproportionate in the context of their health protection interests. The article defines
the following guarantees of restricting the exercise of the individual’s right to freedom
of movement: the legality and validity of temporary administrative and legal measures,
the balance between private interests (preserving the protection of the legal status) and
public interests (preventing the spread of the infection), specifics of the epidemiological
situation, a set of timely measures aimed at providing particularly vulnerable categories
of citizens with everything vital. Conclusions: we propose to interpret the restriction of
the exercise of an individual’s rights under a high-alert regime as a legally justified state
intervention (through the adoption of proportionate restrictive measures) in the sphere of
an individual’s private autonomy in order to protect national security, public order, human
life and health. We consider it necessary that legislation should specify the provisions
defining the range of circumstances when a high-alert regime is to be introduced, the
limits, boundaries and scope of additional powers of special actors, and the scope of
possible discretion; the means to ensure this administrative and legal regime; the list of
rights and freedoms subject to restriction when it is established, as well as the mechanism
for their protection.
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Introduction dignity, inviolability and security are recognized
The individual, their life and health, honorand s the highest social value in the Russian Fed-
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eration. The rights and freedoms of man and
citizen and the level of their provision determine
the content and democratic orientation of the
state’s activities. The ability of a person to ful-
ly implement the rights and freedoms granted
to them is due to the presence of a significant
number of favorable conditions for their self-
realization as a specific person and a member
of a democratic society.

Atthe same time, there are situations in which
certain restrictions affecting the constitutional
rights and freedoms of an individual and citizen
may be imposed to prevent threats and ensure
the safety and health of citizens. Thus, the CO-
VID-19 pandemic has become one of the big-
gest challenges of the 21st century, affecting
almost all aspects of human existence. The in-
troduction of anti-epidemic measures (quaran-
tine) aimed at minimizing the negative impact of
coronavirus infection entailed temporary bans
and restrictions on a number of basic rights of
citizens. Special restrictions, expressed in the
mode of complete self-isolation, affected the
older generation. The related changes in the
lives of the elderly have significantly reduced
the level of communication and life activity, and
increased anxiety and fear of social isolation.

Meanwhile, in the context of the pursuit of a
legitimate goal, a number of important issues
are resolved in the absence of a proper regu-
latory basis through public administration. The
circumstances of the new reality dictate the
need to analyze the protection of the rights and
interests of elderly citizens and determine the
proportionality of restrictive measures imposed
under the high-alert regime.

Main part

Freedom is the ability to choose a particular
model of conduct at one’s own discretion. The
boundaries of individual freedom in society are
necessary for the organization of joint life. In a
broad sense, freedom characterizes the gener-
al state of an individual, their social status. In a
narrower, legal sense, it is characterized by the
ability of an individual to perform certain spe-
cific actions within the limits established by law.

Human freedom is natural, inalienable and
exists independently of the state and the law. At
the same time, the state and the law are neces-
sary to ensure the unhindered provision of indi-
vidual rights and freedoms.

Freedom of movement of individuals is a fun-
damental concept of the legal system of any
democratic state, because it is the degree of
protection and the limits of the implementation
of freedom of movement that serve as an indi-

cator of the level of development of society as a
whole, as well as its legal, economic and socio-
cultural institutions in particular.

The right to freedom of movement and free
choice of place of residence is declared in Ar-
ticle 27 of the Constitution of the Russian Fed-
eration. This right refers to the person’s fun-
damental freedoms that meet their individual
needs. It reflects the degree of socially justified
freedom of human conduct, their personal au-
tonomy from state coercion, provided and pro-
tected by the state. As an important personal
right, freedom of movement is closely linked to
other groups of rights and freedoms.

Certain aspects of the right of man to free-
dom of movement, as well as the issues of re-
strictions on this right by state institutions, do
not lose their relevance and continuously at-
tract the attention of researchers [4-8; 12-14;
18-20]. Meanwhile, the problem of proportion-
ality of restrictions as a means of legal influence
during the period of the high-alert regime on
the territory of Russia has not been investigated
sufficiently.

The term “freedom of movement” is used
in the scientific literature and legislation in a
broad and narrow sense. In the broad sense,
it includes the right to freedom of movement
and free choice of place of residence within the
state, the right to travel freely outside the ter-
ritory of the state, and the right to return to the
territory of one’s state without hindrance. In the
narrow sense, this is the right of a person to le-
gally reside in the territory of the state, to move
freely and unhindered in this territory, while tak-
ing into account the restrictions established by
law. In our article, we shall talk about freedom
of movement in its narrow sense.

The Constitution of the Russian Federation
protects the citizen by restricting the public
authority in the possibility of encroaching on
the citizen’s rights and the sphere of freedom.
Constitutional restrictions and restrictions on
constitutional rights are not identical concepts,
since the Basic Law is a certain restriction on
the activities of the state, state bodies, society
and the individual. The grounds for the legal re-
striction of human and civil rights and freedoms
enshrined in the Constitution of the Russian
Federation are based on the principle of com-
bining private and public interests. Thus, it can
be concluded that it is not the right itself that is
subject to restriction, but only its implementa-
tion.

The 1950 Convention for the Protection of
Human Rights and Fundamental Freedoms
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provides a legal confirmation to what we have
mentioned above: “There shall be no interfer-
ence by a public authority with the exercise of
this right except such as is in accordance with
the law and is necessary in a democratic soci-
ety in the interests of national security, public
safety or the economic well-being of the coun-
try, for the prevention of disorder or crime, for
the protection of health or morals, or for the
protection of the rights and freedoms of others”
(Articles 8, 10, 11).

The term “restriction” is interpreted as “a
boundary, a limit, a border line; retention within
a certain framework; a rule that restricts certain
rights and actions; constraint by certain condi-
tions; restriction of the scope of activity, nar-
rowing of opportunities, etc.” [1].

V.I. Kruss points out that “law in a broad
sense — including its positive basis and legal
practice —can show awide variety of restrictions
and classify them as elements of the legal sys-
tem and means (functions) of the mechanism
for ensuring law and order. However, before
and in addition to such research and “achieve-
ments”, the legal science developing on the ba-
sis of the constitutional legal understanding is
primarily designed to answer questions about
how and why legal restrictions are legitimate as
well as permissible, acceptable and practically
sound, i.e. constitutional” [11].

According to S.S. Alekseeyv, restriction is “an
issue that concerns the scope of regulation, the
limits of the rights available to individuals, which
characterize the result of legal regulation”. This
resultis achieved by narrowing the permissions,
imposing new prohibitions, and additional posi-
tive obligations [3]. In other words, a legal re-
striction can act both in the form of a ban and in
the form of a duty. A.N. Kokotov points out that
any establishment of legal obligations or legal
responsibility of individuals by a normative act
is a direct or indirect restriction of the rights and
freedoms of a person and citizen [10].

Restrictions are preventive and represent an
exceptional measure, which is based on the law
and which establishes permissible limits for an
individual to exercise their rights and freedoms.

Certain infringements on the freedom of
conduct caused by restrictive measures elimi-
nate possible adverse implications for both the
actors subject to restrictions and other per-
sons. Legality is the basic criterion for restrict-
ing individual rights. The main function of such
restrictions is to protect public relations in order
to protect the foundations of the constitutional
order, morals, health, rights and legitimate in-

terests of other persons, to ensure the defense
of the country and the security of the state.

The norms providing for the possibility of re-
stricting the exercise of human rights and free-
doms are contained both in national (the Con-
stitution of the Russian Federation, Law of the
Russian Federation 5242-1 of June 25, 1993 “On
the right of citizens of the Russian Federation to
freedom of movement, choice of place of stay
and residence within the Russian Federation”)
and in international regulations. At the same
time, the methods of such restriction are deter-
mined directly by the norms of national legisla-
tion.

Among the existing international standards
that provide for certain restrictions on freedom
of movement and free choice of place of resi-
dence, we can single out the Universal Declara-
tion of Human Rights of 1948 (hereinafter — the
Declaration).

It is important to emphasize that the Decla-
ration does not specifically define the possi-
bility of restricting the right of an individual to
freedom of movement and free choice of place
of residence. It contains general provisions on
restrictions that relate to all guaranteed rights
and freedoms, and therefore, to the freedom of
movement (Paragraphs 2 and 3 of Article 29).
As stated in the Declaration, in the exercise of
their rights and freedoms, everyone shall be
subject only to such limitations as are deter-
mined by law solely for the purpose of:

— securing due recognition and respect for
the rights and freedoms of others

— meeting the just requirements of morality,
public order and the general welfare in a demo-
cratic society.

These rights and freedoms may in no case
be exercised contrary to the purposes and prin-
ciples of the United Nations.

Meanwhile, the restriction of freedom of
movement is explicitly provided for in Article
12, Paragraph 3, of the International Covenant
on Civil and Political Rights of 1966 (herein-
after referred to as the Covenant). The appli-
cation of such a restriction requires “the ex-
istence of a threat to national security, public
order, public health or morals or the rights and
freedoms of others, and they should be con-
sistent with the other rights recognized in the
present Covenant”. Also, the provisions on
the possibility of restricting freedom of move-
ment are contained in Paragraph 3 of Article
2 of Protocol no. 4 to the Convention for the
Protection of Human Rights and Fundamental
Freedoms of 1950.
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To date, there is no single approach to de-
termining the list of principles of legal restric-
tions on human rights. For example, A.A. Pod-
marev, considering the constitutional basis for
restricting the rights and freedoms of a per-
son and a citizen, suggests highlighting such
principles as the recognition of a person, their
rights and freedoms as the highest value and
the respect for the dignity of the individual;
compliance and proportionality of restrictions
to constitutional goals; the principle of equality;
restriction of rights and freedoms on the social,
racial, national, linguistic or religious grounds;
the requirement for establishment of a certain
legal form for making the restrictions binding;
compliance of restrictions with international
standards [17, p. 74.]. At the same time, among
the whole variety of principles for restriction
of rights and freedoms, the principle of legal-
ity should be considered the key one, since it
provides an optimal balance of interests of the
subjects of legal restriction.

The main features of legal restrictions in-
clude: 1) the narrowing of the content and/or
scope of human rights and freedoms; 2) formal
certainty of the restriction; 3) constitutionally
defined purposes of the restriction; 4) possibil-
ity of imposing the restriction by the state.

Legitimate interference in the implementa-
tion of human rights is possible under certain
conditions and grounds. Legal literature con-
tains formal (an indefinite range of subjects in
respect of which legal restrictions are applied,
clarity, stability, predictability, accessibility,
compliance with the adoption procedure, and
a number of others) and material (preserva-
tion of the content of constitutional rights and
freedoms of a person and citizen) grounds for
restrictions.

Important conditions imposed on restrictive
measures are as follows: 1) the possibility of re-
stricting the exercise of the rights should be es-
tablished by law; 2) restrictions in a democratic
society should be objectively necessary; 3) the
purpose of restrictions should be legitimate.

The practice of many countries shows that
today it is the COVID-19 global pandemic that
poses the greatest threat to human rights and
freedoms, because in response to its spread,
democratic states have imposed universal re-
strictions on the exercise of the right to free-
dom of movement, privacy, property rights and
a number of other fundamental rights guaran-
teed by national constitutions and international
treaties. This fact was noted by UN Secretary-
General Ant nio Guterres. In his report, he em-

phasizes: “The COVID-19 pandemic is a public
health emergency — but it is far more. It is an
economic crisis. A social crisis. And a human
crisis that is fast becoming a human rights cri-
sis” [24].

It can be said that the global COVID-19 pan-
demic has posed serious challenges before
state mechanisms for the implementation and
protection of fundamental human rights and
freedoms. At the same time, as emphasized by
A. Burlacu, R. Crisan-Dabija et al., there have
been no unified approaches to the response
from the legislator and law enforcement in the
world [25].

For example, the Czech Republic, Poland,
Estonia and Norway introduced severe re-
strictions, including almost complete border
closures. Another group of countries, which
includes Germany, Switzerland and Denmark,
introduced an abstract distinction between
necessary and optional movement based on
the reason for crossing the border. Those who
live or work in the country, as well as those who
are in transit, are usually allowed entry, while
others are denied this right unless they can
prove they have legitimate reasons to do this.
Hungary and Lithuania have restricted the right
of entry to persons from high-risk regions. Sev-
eral countries have imposed severe restrictions
on internal mobility, but have not systematically
restricted access to the country (ltaly, France,
Belgium and Spain) [28].

In Ukraine, restrictions on the right to free-
dom of movement that have been introduced
on the territory of the state so as to prevent the
spread of infection are assessed by a number
of researchers as unconstitutional and violating
fundamental human freedoms [27].

I. Freckelton, when considering the deci-
sions of the courts in Australia and Kenya (The
Victorian Supreme Court judgment of Loielo v
Giles (2020) VSC 722, Kenyan judgment of Law
Society of Kenya v Mutyambai (2020)), points
out that the decision to impose a curfew in or-
der to reduce the spread of the COVID-19 virus
was justified [23].

The Belgian Federal Government has taken a
number of decisions to impose severe restric-
tions during the COVID-19 pandemic, which, as
noted by T. Vansweevelt and F. Dewallens, are
at variance with the current legislation on fun-
damental rights and freedoms (freedom of as-
sociation and freedom of movement) [29].

J. Ramiji-Nogales and I|. Goldner Lang char-
acterize the restrictions on freedom of move-
ment imposed by the United States and the
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European Union as a serious challenge to fun-
damental principles, pointing out that the free
movement of people without border controls
is the main reason for the existence of the Eu-
ropean Union, and the protection of persons
fleeing persecution has been the main obliga-
tion of the United States since its founding. The
implications of the closure, according to these
researchers, put vulnerable groups of the pop-
ulation, which are allegedly protected by these
domestic and international legal obligations, at
serious risk [26].

It was the first time that the public authorities
in Russia were faced with such a situation, and
consequently, the country had no experience
of management in such conditions. However,
the necessity to contain the scale and reduce
the spread of COVID-19 objectively required the
competent authorities to regulate the regime
with the subsequent adoption of emergency re-
sponse measures.

Legal guidelines for the protection of the life
and health of citizens in situations related to
the spread of diseases in Russia are contained
in the administrative legislation. The basic law
here is Federal Law 52-FZ of March 30, 1999
“On the sanitary and epidemiological welfare of
the population” (hereinafter — Federal Law 52).
It establishes the term “restrictive measures
(quarantine)”, which should be understood as
“administrative, health, veterinary and other
measures aimed at preventing the spread of
infectious diseases and providing for a spe-
cial regime of economic and other activities,
restricting the movement of people, vehicles,
cargo, goods and animals”.

Coronavirus infection (COVID-19) is included
in the list of diseases that pose a threat to oth-
ers. In such situations, there are several legal
options for the government to respond to this
disease: namely, the possibility of introducing
a special legal state of emergency, a high-alert
regime, and additional restrictive and anti-ep-
idemic measures. These regimes differ in the
degree of restrictive impact, which allows the
state to choose the optimal response scenario.

Situations that require the introduction of
special administrative and legal regulation are
caused by the action of various factors. Profes-
sor |.L. Petrukhin proposed a classification that
includes three main groups:

1. Natural disasters (earthquakes and vol-
canic eruptions, floods and tsunamis, hurri-
canes and tornadoes, severe and prolonged
droughts or frosts, landslides, avalanches and
mudslides, unusually intensive solar radiation,

meteorites and other cosmic bodies).

2. Major disasters related to the operation of
equipment, tests (explosions, wrecks of trains,
ships, aircraft, fires that pose a special danger
to the population and cause significant harm,
disasters at nuclear power plants, other facili-
ties for the use of nuclear energy for peaceful
or military purposes, resulting in a significant
increase in radiation, major disasters at fac-
tories, oil and gas pipelines, the discovery of
burials of radioactive and toxic substances that
pose a danger to the life and health of the popu-
lation of the area, significant and stable excess
of the maximum permissible concentrations of
harmful substances in the air, water and land,
which led to the shutdown of production and
death of people).

3. Biological factors (epidemics, epizootics,
irruption of locusts and other insect pests) [16,
p. 46].

We agree with the researcher, who notes that
these factors can create various dangerous
situations both directly for the individual, and in
general for society and the state; this entails the
need for special administrative and legal regu-
lation on the part of the authorities.

Administrative regimes within the framework
of public administration can use specific legal
means, forms and methods of public adminis-
tration, restricting the rights and freedoms of
citizens, imposing additional duties, and ex-
panding the powers of public authorities.

The presence of a wide range of factors that
provide the basis for the introduction of an ad-
ministrative-legal regime complicates the con-
struction of generalized administrative regimes.

Asarule, theintroduction of special legal reg-
ulation is justified by the need to ensure protec-
tion of the individual and the state in situations
related to social conflicts, natural, man-made
and biological circumstances. An example of
this can be found in the above-mentioned out-
break of COVID-19. Thus, taking into account
the scale of the impacts of the pandemic, all the
85 constituent entities of the Russian Federa-
tion introduced a high-alert regime, which was
contained in Article 4.1 of Federal Law 68-FZ
of December 21, 1994 “On the protection of
the population and territories from natural and
man-made emergencies” (hereinafter — Fed-
eral Law 68). At the same time, in 44 constituent
entities of Russia, this regime was recognized
as a force majeure.

The high-alert regime provides for the pos-
sibility of introducing restrictive measures on
the basis of “proposals, orders of the chief
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state sanitary doctors and their deputies by
a decision of the Government of the Russian
Federation or an executive authority of the con-
stituent entity of the Russian Federation, a local
self-government body, as well as by a decision
of authorized officials of the federal executive
authority or its territorial bodies, structural divi-
sions under whose jurisdiction are defense and
other special-purpose objects” (Part 2 of Ar-
ticle 31 of Federal Law 52).

The list of restrictive measures is contained
in Paragraph 10 of Article 4.1 of Federal Law
68. In particular, on the basis of this law, the
authorities have the right to restrict the access
of people and vehicles to the territory where
there is a threat of an emergency; to suspend
the activities of organizations if there is a threat
to the safety of the life of employees and other
citizens; to implement other measures that do
not restrict the rights and freedoms of man and
citizen; create the necessary conditions for the
prevention and elimination of an emergency sit-
uation and minimizing its negative impact. Also,
administration bodies establish the procedure
for using various reserves, including vehicles
and warning devices, in case of an emergency.

The analysis has shown that the high-alert
regime is different in terms of the severity and
scope of legal restrictions, and is inferior to the
measures provided for by the state of emer-
gency and martial law.

At the same time, the present research al-
lows us to say the terminological framework
of the high-alert regime and the range of cir-
cumstances of its introduction are not defined
clearly from the legal perspective; besides,
there is no legally determined limit for the op-
eration (period of existence) of this regime and
the direct mechanism for its implementation.
It seems that the absence of formally defined
boundaries for the use of a special legal regime
can lead to administrative arbitrariness and an
imbalance in the system of separation of pow-
ers and cause a conflict of basic human rights
provided for by domestic legislation and inter-
national law.

The constitutionality and validity of restric-
tions on the rights and freedoms of the indi-
vidual is a relevant issue for any law-bound and
democratic state. Without going into details, we
note that researchers’ approaches to this issue
are different. The legal literature is dominated
by the view that “there are no absolute rights
and freedoms, all of them can be restricted”,
and “the exercise of subjective constitutional
rights can be suspended in emergency situa-

tions” [21, pp. 133-134]. This view is quite con-
sistent with the provisions contained in Part 3
of Article 55 of the Constitution of the Russian
Federation.

Experts predict that there can be new global
pandemics and outbreaks of various socially
significant diseases that pose a threat to oth-
ers. In a crisis, in an extraordinary situation, the
risks of disproportionate restrictions on human
rights and freedoms are growing; therefore, ad-
ditional attention should be paid to civic over-
sight.

The legal reality proves that there is a prob-
lem not only concerning the legal limits of the
use of a special legal regime, but also concern-
ing the proportionality of the scope of official
duties of persons vested with public authority.
Based on this, the legislative consolidation of
the following measures take on a special mean-
ing: the range of circumstances when the high-
alert regime can be introduced, the limits to this
regime, a clear list of rights and freedoms that
may be restricted, protection mechanisms in
the event of violations of rights and freedoms,
and the forces and means that ensure this ad-
ministrative and legal regime.

In modern conditions, of particular scientific
and theoretical importance is the clarity of the
criteria that allow the law enforcement officer to
determine the proportionality, validity and per-
missibility of the legal limits for restricting the
exercise of human rights, including the right to
freedom of movement,.

Special attention is drawn to elderly citizens,
for whom special restrictions (bans) on move-
ment and social communication are established
in the regions. The authorities, pursuing pre-
ventive goals in the fight against the COVID-19
pandemic, have in fact made it much more dif-
ficult for people aged 65 and older to exercise
their fundamental rights and freedoms.

The decisions of the authorized persons
concerning the introduction of various restric-
tive measures (self-isolation regime) arouse
fear and some misunderstanding among the
population. Meanwhile, the constitutionality
of locally adopted acts was considered by the
Constitutional Court of the Russian Federa-
tion. Its legal position, set out in the resolution
of December 25, 2020 no. 49-P “On the case
of checking the constitutionality of Subpara-
graph 3 of Paragraph 5 of the resolution of the
Governor of the Moscow Oblast “On the intro-
duction in the Moscow Oblast of a high-alert
regime for the management bodies and forces
of the Moscow Oblast system for prevention
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and elimination of emergency situations and
some measures to prevent the spread of a new
coronavirus infection (COVID-2019) in the terri-
tory of the Moscow Oblast” in connection with
the request of Protvino Town Court of the Mos-
cow Oblast”, indicates that the introduction of
temporary restrictive measures, caused by the
spread of coronavirus infection, does not con-
tradict the Basic Law. The Constitutional Court
of the Russian Federation “recognizes the right
of citizens to movement, but specifies that in
the event of a real public threat, residents must
show “reasonable restraint” in exercising this
right”. The resolution notes that “the restriction
of freedom of movement is not the same as the
restriction of personal freedom”.

It seems that in the context of the issue un-
der consideration, it is necessary to discuss
not the very possibility of introducing restrictive
measures in the context of the global COVID-19
pandemic, but only the legal limits and propor-
tionality of such restrictions, which protect the
rights of elderly citizens from emasculation.

Let us consider this issue on the example
of the provisions of the decree of the Gover-
nor of the Voronezh Oblast dated May 13, 2020
no. 184-u “On the extension of measures to
ensure the sanitary and epidemiological well-
being of the population in the Voronezh Oblast
in connection with the spread of a new corona-
virus infection (COVID-19)”. Thus, according to
clause 4.3, “citizens aged 65 years and older
are obliged not to leave their place of residence
or place of stay, actual location, including resi-
dential and garden houses located on garden
land plots”. At the same time, the provisions of
the decree define exceptional cases, including
“seeking emergency medical care, and other
direct threats to life and health; following to the
nearest place of purchase of goods, works, ser-
vices, walking pets at a distance not exceeding
100 m from the place of residence (stay), waste
removal; following to the place (from the place)
of work(service), performance of official du-
ties, assistance to persons in need of the care
of others; visits to state bodies in response to
their call; visits to forensic institutions, lawyers,
notaries; visits to medical, pharmacy, and vet-
erinary organizations”.

As can be seen from the example, restrictive
measures are not an absolute ban, since they
allow the movement of elderly citizens in the
presence of valid circumstances. At the same
time, a special restrictive measure — the obliga-
tion not to leave the place of residence - in the
territory of the region tends to be prolonged,

which cannot but cause some concern. The
problem is seen in the fact that these measures
are extended from March 2020, and this signifi-
cantly complicates the implementation of not
only freedom of movement, but also other per-
sonal rights.

This situation is typical of the majority of
constituent entities of the Russian Federation.
In fact, the introduction of complete lockdown
for this category of persons is not accompanied
by adequate support measures, which does not
exclude problems associated with an unbal-
anced diet (or its lack), safe access to money,
medicines, maintaining physical health, and so-
cial assistance.

Many citizens aged 65 and older live alone or
at a distance from their relatives, so complete
isolation (even with a justified purpose) creates
additional difficulties for them. Thus, the inten-
sification of the digitalization process during
the COVID-19 pandemic demonstrated that the
majority of older people have difficulties ac-
cessing digital platforms and lack the neces-
sary skills to use digital communication tools.
When implementing and actively using modern
digital solutions, we should not miss the fact
that due to age (due to loss of vision, hearing
or other age-related features), even the usual
means of communication are not available for
many people.

The analytical note “COVID-19 and human
rights”, prepared by UN experts, highlights the
particular vulnerability of the elderly, indicating
that in many countries “older people are ex-
posed to discrimination on the basis of age, as
well as in the provision of medical care; neglect
and domestic violence; isolation without ac-
cess to basic services” [22].

It is clear that in the context of the COVID-19
pandemic, the state promptly responded to
the existing legal realities and introduced new
mechanisms for the implementation of human
rights. While such measures are crucial for en-
suring the safety of the country’s population, it
is clear that they should not exacerbate social
exclusion and worsen the health status of this
category of citizens.

Supporting and preserving the quality of life
of older people in conditions of self-isolation is
an interdisciplinary problem [2; 15].

Thus, according to a number of experts in
the field of medicine, long-term restrictions as-
sociated with the possibility of free movement
in the fresh air (motor activity), and stress are
a much more serious threat to human life than
COVID-19 itself. Therefore, in this matter, it is
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extremely important to pay attention to the bal-
ance, which consists in weighing the special
restrictive measures imposed for a long period
(complete self-isolation) and the fundamental
freedoms and health of elderly citizens.

No doubt, the restrictive measures can-
not deny the essential content of fundamental
freedoms, namely, exclude their exercise. For
example, it is proven that the infection does
not spread in the open air (except in cases of
close contact of a healthy person with a sick
person or a carrier of the virus), therefore, the
ban imposed on elderly citizens for walking in
parks and squares (in the open air) for the rea-
sons of preventing the spread of infection can-
not be compatible with the essential content of
the law. In these circumstances, we consider
the following measures to be adequate: limiting
the maximum number of persons aged 65 and
older who are gathered together, establishing
the social distance between them and setting
the duration of their communication.

Thus, this particularly vulnerable category
of citizens should be protected not so much
by imposing tougher restrictions on freedom
of movement, but mainly by providing them
with adequate supportive measures and so-
cial protection (access to social support and
basic necessities for elderly citizens who are
in quarantine or self-isolation, a proportionate
and non-discriminatory approach to restricting
freedom of movement, for example, the alloca-
tion of separate time periods for their visits to
shops, pharmacies or park areas).

We cannot but mention the significant assis-
tance provided by volunteers to older people.
The movement “MyVmeste” [We are together]
is in action since the introduction of anti-ep-
idemic measures. It was organized by the All-
Russian People’s Front, “Medical Volunteers”
and the Association of Volunteer Centers.

We agree with N.A. Kovtun, who notes that
“volunteerism is a new form of social service
for the population” [9, p. 44]. In particular, in
the Voronezh Oblast, there are mobile teams,
including activists of the regional branch of the
All-Russian non-governmental movement “Vic-
tory Volunteers”, representatives of student
teams and the regional Resource Center for
Support to Volunteerism. Previously, the volun-
teers take an educational course to help the el-
derly in the fight against coronavirus on the Skill
Cup platform.

However, unfortunately, the assistance pro-
vided to elderly citizens by both social workers
and volunteers is insufficient. Older people still

need access to social benefits and other pro-
tection measures (especially if they do not pos-
sess digital technologies), which means that
both the state and society should take more ef-
forts to provide timely support to this category
of citizens, do everything possible to preserve
their rights and dignity, during the period of
self-isolation as well.

Conclusions

The above suggests that ensuring human
rights is more or less a challenge for every
democratic state, as the public health crisis in
the context of the COVID-19 pandemic is rap-
idly turning into a socio-economic and human
rights crisis.

We believe that the restriction of the exercise
of individual rights under a high-alert regime
can be understood as a legally established
state intervention (through the adoption of pro-
portionate restrictive measures) in the sphere
of an individual’s private autonomy in order to
protect national security, public order, human
life and health.

The scale and severity of the COVID-19 pan-
demic demonstrate the necessity and appropri-
ateness of the high-alert regime in Russia; the
introduction of this regime is aimed at achiev-
ing the public benefit of curbing the spread of
the virus and protecting the health of the entire
population.

Meanwhile, the current legal uncertainty of
the special legal regime hinders administra-
tion of the law and requires the legislator to in-
troduce necessary and relevant adjustments
to administrative legislation. The following as-
pects are subject to consolidation: the accu-
racy and certainty of the terminological frame-
work; the range of circumstances under which
a high-alert regime is introduced, the time lim-
its of the specified regime; a clear list of rights
and freedoms subject to restriction; protection
mechanisms in case of violation of rights and
freedoms; the scope of additional powers of
special actors, the limits of possible discretion;
the list of forces and means that ensure this ad-
ministrative and legal regime.

It is quite difficult to set forth a prospect of
any global pandemic. One thing is clear: the
situation with COVID-19 has entrusted the pub-
lic authorities (within the framework of govern-
mental policy) with not only operational, but also
systemic tasks aimed at improving the protec-
tion of older citizens. We should emphasize that
citizens aged 65 and over make up a significant
part of Russia’s population. Therefore, it is cru-
cially important to maintain a balance between

PENITENTIARY SCIENCE



426

private (preserving the protection of the legal
status) and public (preventing the spread of in-
fection) interests in the decisions taken. When
determining this balance, the basic goal is to
achieve such a consistency of these interests
that would make it possible to protect the value
of the highest order. Ensuring the public inter-
est at the expense of the private one is possible
only if this contributes to ensuring constitution-
al democracy.

Thus, when restrictive measures associated
with a high-alert regime are introduced, the lim-
its and conditions for restricting the rights and
freedoms of citizens 65 years of age and older
must be observed:

— a balanced assessment of the epidemio-
logical situation;

— the significance, proportionality and valid-
ity of the temporary administrative and legal
measures carried out;
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— a clear time frame for the restrictions;

— a set of adequate measures aimed at pro-
viding this category of persons with everything
vital.
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We hope that the attempt to study certain
problematic aspects of the special legal regime
will serve as a scientific tool for further improve-
ment of legislation in relevant areas and the
practice of its application.
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