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Criminal-Legal and Penal Enforcement Regulation of the Use  
of Firearms by Employees of the Penitentiary System of Russia

A b s t r a c t . Introduction: the paper investigates criminal and penal enforcement 
inconsistencies in the legislative regulation on the use of firearms by the staff of the 
penal system in their official activities. Legal details consist in the fact that we put forward 
scientifically substantiated proposals to reform criminal-legal and penal enforcement 
aspects associated with the use of firearms by employees (guns, submachine guns, rifles, 
which are operated by the Federal Penitentiary Service of Russia). We analyze Article 
86 of the Criminal Code of the Russian Federation, which establishes relevant security 
measures. We also consider the practice of foreign countries related to this problem. 
Aim: to investigate the criminal-legal and penal enforcement aspects related to the use of 
firearms by staff of the penal system for example, in relation to convicts. Methods: we use 
dialectical method as methodological and theoretical basis for the study, and deductive 
method to analyze the norms of the Criminal Code of the Russian Federation regarding 
the use of firearms. We also use systematized methods to study articles of the Criminal 
Code and the Penal Enforcement Code. They help to classify the legal facts that establish 
the legal right of staff to use firearms. We use empirical methods of mastering in order to 
improve penal officers’ performance in the use of firearms. The article presents the results 
of a survey of 318 employees. Results: we have investigated the essence of criminal-legal 
relations in terms of the use of firearms by employees of the penal system; we have also 
studied the practice of implementing the norms concerning the use of firearms by law 
enforcement officers; we propose a theoretical model for improving criminal legislation 
related to the use of firearms In addition, we provide scientifically substantiated ideas 
and empirical studies aimed at improving criminal and penal enforcement legislation on 
the use of firearms. Research findings of our paper include new ideas concerning the 
use of firearms within the boundaries of criminal and penal enforcement legislation (we 
suggest that the foundations associated with the use of firearms should be contained in 
the Criminal Code of the Russian Federation).
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Discussion
According to the Russian legislation, em-

ployees of the penal system and law enforce-
ment agencies have the right to use physical 
force, special means and service firearms [13]. 
However, in practice, the implementation of this 
right entails many issues. For example, penal 
officers must not use firearms outside the cor-
rectional facility, while at the same time they 
are required to prevent offenses (of a criminal 
nature) at any time and in any place, including 
those occurring outside the correctional facil-
ity. It turns out that penal officers are obliged 

to prevent all types of crimes (on the streets, 
squares, in public gardens, etc.), but they can 
use coercive measures (firearms) only within 
the penal institution. This is wrong. We believe 
that it is necessary to legally allow a penal of-
ficer to use weapons outside the territory of the 
correctional institution.

Individual problems related to the use of se-
curity measures (firearms, special means) in the 
law enforcement activities of employees were 
covered in the publication by a team of authors 
issued in the journal Chelovek: prestuplenie i 
nakazanie (Man: Crime and Punishment”) [12], 
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general problems of criminal coercion – in the 
work of V.M. Chkhikvadze [15]. S.S. Zakharova 
provided arguments substantiating a reason-
able risk associated with these measures [3].

General issues of state and individual coer-
cion were studied in the scientific work of N.V. 
Makarenko [8]. A.I. Kaplunov touched upon 
specific administrative aspects in terms of pre-
ventive measures [5], A.I. Dolgova studied the 
identity of the criminal against whom the mea-
sures under consideration were applied [1]. G.I. 
Kalmykov considered the organizational and 
tactical foundations for the use of firearms by 
employees of internal affairs agencies [4]. V.A. 
Merzlyakova studied criminal liability of law en-
forcement officers for abuse of official author-
ity [9], V.V. Merkur’ev – the necessary defense 
in the framework of criminal and criminological 
aspects [10].

I.M. Urazalin considered criminal-legal and 
criminological aspects of the use of coercive 
measures (firearms, special means) within a spe-
cific constituent entity of Russia (for example, 
the Astrakhan Oblast) [14], E.V. Donets studied 
the problems of inflicting harm when detaining a 
person who committed a prison-related offence 
[2]. A.S. Knyazkov analyzed the use and use of 
firearms by police officers [6]. I.S. Kokorin stud-
ied civil liability for the harm inflicted by the use 
of such measures (firearms, special means) [7], 
V.N. Oparin studied legal regulation of the use 
of direct coercion by law enforcement officials 
[11]. There are other publications that are close 
to the topic of our research.

At the same time, no one has considered is-
sues related to the criminal-legal and penal en-
forcement regulation of the use of firearms by 
employees of the Russian penitentiary system.

The Law of the Russian Federation no. 5473-
1 of July 21, 1993 “On institutions and bodies 
executing criminal penalties in the form of im-
prisonment” allows penal officers to use service 
firearms. We note that this act contains mainly 
the norms of administrative law, rather than 
criminal law. However, we believe that the use 
of firearms should give rise to criminal, rather 
than administrative, legal relations. Moreover, 
the situation is further confused by Article 86 of 
the RF Penal Enforcement Code, which, in our 
opinion, also generates criminal, rather than 
penal, relations.

Let us take a closer look at how penal of-
ficers, as well as employees of other law en-
forcement agencies, use physical force, spe-
cial means, and service firearms in accordance 
with the law.

The reason for the use of all of these means 
can be an administrative offense or a criminal 
offense.

In our opinion, it is necessary to distinguish 
between the grounds for the use of the first two 
means and the third one, because of their dif-
ferent legal orientation. For example, the use 
of special means and physical force by penal 
officers is due to their administrative and le-
gal nature, because these means are not only 
regulated exclusively by the norms of adminis-
trative law, but are also used mainly in case of 
administrative offenses, which cannot be said 
about firearms (it is prohibited to use firearms 
in such situations).

Consequently, according to legislation, fire-
arms can only be used if a crime is committed. 
In this case, it gives rise to criminal-legal rela-
tions and not administrative-legal relations.

Let us take a look at the laws that regulate the 
use of service firearms.

The use of service firearms by employees 
of the Federal Security Service (FSB) is stipu-
lated by Federal Law 40-FZ of April 3, 1995 “On 
the Federal Security Service”. Representatives 
of the Russian Guard use weapons on the ba-
sis of Federal Law 226-FZ of July 3, 2016 “On 
the troops of the National Guard of the Russian 
Federation”. Military personnel of the Foreign 
Intelligence Service (SVR) use firearms in ac-
cordance with Federal Law 5-FZ of January 10, 
1996 “On foreign intelligence”. The police use 
weapons in accordance with Federal Law 3-FZ 
of February 7, 2011 “On the police”.

All these laws contain administrative and le-
gal norms; this means they regulate criminal-
legal relations, although it is obvious that the 
use of firearms is a component of the criminal 
sphere (the basis for its use is the commission 
of a criminal act). Often, the use of firearms by 
employees of law enforcement agencies (the 
Federal Penitentiary Service, the Ministry of 
Internal Affairs, the Federal Security Service of 
Russia) can result in injuries and even deaths, 
and then a criminal investigation should be 
conducted, the circumstances of what hap-
pened should be clarified, and guilt (or inno-
cence) of the employee should be established, 
the correctness of their actions should be ana-
lyzed.

Thus, there arises a paradoxical situation: a 
criminal offense has been committed, and the 
use of firearms by employees to neutralize a 
criminal, for example, falls under the norms of 
administrative law. In our opinion, this should 
not be the case.
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A similar situation is developing in the 
framework of the penal enforcement legisla-
tion. For example, Article 86 of the RF Penal 
Enforcement Code does not give rise to penal 
enforcement legal relations. The above legal 
norm determines the emergence of exclusively 
criminal-legal relations: escape from a colony 
or prison (Article 313 of the RF Criminal Code), 
participation in mass riots (Article 212 of the RF 
Criminal Code).

Article 31 of the Law of the Russian Fed-
eration “On institutions and bodies executing 
criminal penalties in the form of imprisonment” 
establishes the following legal facts of criminal-
legal orientation:

Employees of the penitentiary system have 
the right to use firearms:

a) as protection against attacks that threaten 
the life and health of citizens (“Crimes against 
life and health”);

b) to repel the attack threatening the life and 
health of employees of the penal system, and to 
repel the attack aimed at seizing firearms (“At-
tempt on the life of a law enforcement officer” 
and “Violence against a representative of au-
thorities”);

c) to release hostages (“Hostage-taking”);
d) to repel a gang attack or an armed attack 

on protected objects, premises and structures 
of institutions that execute punishments, as 
well as on vehicles (“Organization of an illegal 
armed group or participation in it”, “Disorgani-
zation of the activities of institutions that pro-
vide isolation from society”).

Employees of the penitentiary system have 
the right to use firearms without warning:

a) when repelling an attack with the use of 
firearms or vehicles (“Crimes against public 
safety”, “Assault on the life of a law enforce-
ment officer”);

b) in cases of escape of convicted persons 
and prisoners from correctional facilities, pre-
trial detention centers or from custody with fire-
arms, with the use of vehicles or from a vehicle 
while it is moving (“Escape from places of depri-
vation of liberty, from arrest or from custody”);

c) in case a convicted person, prisoner or 
other person approaches the penal officer and 
carries an exposed firearm or cold weapon or 
objects with which bodily harm can be inflicted, 
while reducing the distance specified by the 
penal officer, as well as when trying to touch the 
penal officer’s firearm (“Encroachment on the 
life of a law enforcement officer”).

Thus, the administrative legal content initi-
ates the actual criminal-legal relations, and the 

latter are regulated by the norms of administra-
tive law. We consider this approach wrong.

For example, the law “On institutions and 
bodies executing criminal penalties in the form 
of imprisonment” consists of the norms of ad-
ministrative law, but in the part related to the 
grounds for the use of service firearms, this law 
“awakens” criminal relations. Therefore, these 
grounds should be determined in the Criminal 
Code.

We believe that the above-mentioned regu-
latory and administrative acts (laws) should 
contain only the norms that establish the right 
only to use physical force and special means.

Penal system officers have the right to ap-
ply security measures only within the correc-
tional colony and on a restricted access terri-
tory. However, in other countries, for example in 
France [16; 20], these measures can be applied 
outside the penitentiary institution, since this en-
sures safety of the facility [19]. At the same time, 
emphasis is placed on the observance of human 
rights, legality of the use [21], as well as self-
control in the implementation of these measures 
[17]. And some basic principles on the use of 
firearms are defined in criminal legislation [18].

We conducted a survey among students of 
the Academy of the Federal Penitentiary Service 
of Russia (Ryazan) and employees of the penal 
system (318 people from various divisions of 
the penal system (operatives, employees of the 
security department, guard), the geography of 
which is represented by twelve regions of the 
country) in the period from February 2020 to 
January 2021.

Our research has shown that the majority 
of employees of the penitentiary system (295 
people, or 92.8% of the respondents) believe 
that the use of firearms generates criminal law 
relations. The rest regarded these legal rela-
tions as criminal-executive (18 people, or 5.6 %) 
or administrative (5 people, or 1.6 %).

Results of the research
When conducting this scientific research, we 

obtained the following main results:
– the essence of criminal-legal relations in 

terms of the use of firearms by penal system of-
ficers was considered;

– the practice of implementing the norms re-
lated to the use of firearms by law enforcement 
officers was studied;

– a theoretical model for improving criminal 
legislation related to the use of firearms is pro-
posed.

The use of firearms by penal system officers 
within the limits of criminal and penal enforce-
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ment legislation, especially in case of mass ri-
ots, should be regulated exclusively by criminal 
norms, and the use of physical force and special 
means – by the RF Penal Enforcement Code.

One should use only those special means 
that are in service with institutions and bod-
ies of the penal system, and depending on the 
expected strength of the crowd resistance. As 
practice shows, the number of convicts – active 
participants in riots – can range from 25 to 180 
people. Therefore, the use of special means 
against groups of convicts must be recorded in 
the framework of the penal enforcement legis-
lation.

In addition, the RF Penal Enforcement Code 
should contain specific security measures re-
lated to the use of firearms so that convicts 
had an idea of what special means can be used 
against them in the event of mass riots.

In addition, it is advisable that RF Penal En-
forcement Code should contain a set of special 
terms and definitions, since the following crite-
ria are still unclear to penal system officers:

1) resistance by convicts to prison staff (it 
is advisable to legally define the terms “resis-
tance” and “attack”);

2) disobedience to staff;
3) manifestations of riotous conduct, etc.
Moreover, penal enforcement legislation, 

regulating the legal relations arising during the 
detention of convicts who have escaped from a 
correctional colony and are subject to escort, 
is obliged to take into account the presence of 
special road vehicles, railway cars (for forestry 
correctional institutions), and also to record 
that a guard headed by a chief, sentinels and 
sentries is appointed for the transportation of 
convicts.

Conclusions
1. The use of weapons generates criminal-

legal relations only.
2. An officer of the penal system has the right 

to use service firearms only if a convicted per-
son or another person commits a crime.

3. The distinction between criminal norms, 
penal enforcement norms and other norms is 
determined by a specific legal relationship (re-
spectively, criminal or penal enforcement).

4. Within the limits of the penal enforcement 
legislation, only physical force and special means 
should be legally used as security measures.

5. It is advisable that the RF Criminal Code (in 
a separate article) should contain the grounds 
for the use of firearms by officials of all law en-
forcement agencies and military personnel of 
Russia. They may look like this.

Employees of all law enforcement agencies 
have the right to use firearms individually or as 
part of a unit in the following cases:

1) necessary defense and extreme neces-
sity;

2) sudden group (two or more people) or 
armed attack;

3) to protect any natural person or them-
selves from assault, if this assault involves vio-
lence that is dangerous to life or health;

4) to prevent any crime that is dangerous to 
life and health;

5) to prevent the escape of the following per-
sons from custody:

a) persons detained on suspicion of commit-
ting a crime;

b) persons in respect of whom detention has 
been chosen as a preventive measure;

c) persons sentenced to imprisonment; as 
well as to prevent attempts to forcibly release 
these persons;

6) to stop a vehicle by damaging it, when 
the driver creates a real danger to the life and 
health of people and does not obey the officer’s 
repeated lawful order to pull over;

7) to neutralize an animal that directly threat-
ens the life and health of people.

6. Federal laws, according to which law en-
forcement officers use service firearms, con-
tain the norms of administrative (managerial), 
and not criminal law.

All this will contribute to the legitimate imple-
mentation of security measures by the employ-
ees of the penal system in their activities. The 
provisions of the present paper can be used in 
the educational process in the Academy of the 
Federal Penitentiary Service of Russia and in 
other law enforcement educational organiza-
tions to improve the skills of employees of the 
penal system.
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