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Abstract

Introduction: the article considers a system of Russian criminal justice at the
level of interdisciplinary connections, i.e. at the junction of various sciences,
based on the research of the Tomsk Scientific School for the Study of Problems of
System Analysis (not adapted in the works devoted to the Russian criminal justice
system). Purpose: to show possibilities of system analysis in relation to criminal
proceedings in order to increase its effectiveness and expand possibilities of the
theory of criminal procedure law. Methods: dialectical method of cognition of
phenomena and processes, method of system analysis, method of analysis and
synthesis, formal-logical. Results: the system owns systemic properties, objects
and subjects, as well as “input” and “output”. Relying on the system analysis,
which determines different levels of systemic properties in the system, the author
defines the criminal justice system as a set of stages interconnected by systemic
properties (resulting from criminal procedural activities at each stage) These
properties embody an object and allow it to be in the system; its movement in the
system; its exit from this system. Conclusions: The system analysis has revealed in
the system of criminal court proceedings a lack of uniformity in the interpretation of
properties of the charge, and, in some cases, its presence (regarding its “binding”
to a specific form of preliminary investigation). The mentioned property is set by
the legislator extremely superficially and ambiguously, regardless of the volume
and result of criminal procedural activity (with the exception of inquiry in short
order). As a result, the object is allowed to move to a higher level without achieving
specific properties formed in the system. The set of properties cannot be blurred
and should provide a clear identification of the object in the system. One or
another form of preliminary investigation should be considered as subsystems (as
systems) belonging to the system of preliminary investigation, not separated, as
the legislator seesit, but united by a single systemic property of the charge with the
same substantiating characteristics. In order to eliminate current “non-systemic”
practice, it is proposed to amend Part 1.1 of Article 158 of the Criminal Procedure
Code of the Russian Federation as follows: “The end of investigation is confirmed
for the inquirer by a reasoned conclusion that the suspect has committed a crime;
for the investigator by a reasoned conclusion that the accused has committed
a crime. The present conclusions indicate the result of the procedural activity
in the criminal case, confirm the person’s accusation of the crime committed.
They are formulated in the indictment conclusion, indictment act, indictment
order from the position of the presence in the criminal case, substantiating these
conclusions, indicating the sufficiency of necessary investigative actions and the
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sufficiency of the volume of evidence collected”. From the above context, as well
as from the provisions of Article 446.2 of the Criminal Procedure Code of the
Russian Federation, which contradicts systemacity, substantiates the judgment
that, without the presence of systemic properties and characteristics (criteria)
indicating the properties of an object in the system, it is unacceptable to make a
decision on its movementin the system or on its exit from it. We cannot consider a
part (stage, subsystem) of the criminal justice system the “formation” (regulated
by the norms of the Criminal Procedure Code of the Russian Federation) that is
not closed by a systemic property: 1) which implies the absence of the need for a
subject of the system to detect and evaluate a systemic property for its belonging
to the object; 2) where a subject endowed with the right of systemic influence,
establishing the ownership of an object of a new property, does not aim to study

systemic properties developed by subjects at previous stages of the system.
Keywords: system; properties; criminal proceedings; system analysis;
emergence; subject; object; preliminary investigation.
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Introduction

Nowadays, theoretical research is increas-
ingly taking place at the junction of various sci-
ences. Criminal process science is no excep-
tion. In this regard, the criminal justice system,
traditionally used by legislators in the formation
of the Criminal Procedure Code of the Rus-
sian Federation deserves attention. The theo-
retical model belonging to criminal procedure
law contains the term “system” in its concep-
tual framework, which provides the basis for its
study from the standpoint of system analysis.

System analysis is a set of techniques and
tools used in the research and construction of
complex systems (objects), as well as the de-
velopment of methods for making and justifying
decisions in the design, creation and manage-
ment of social, economic, human-machine and
technical systems. It was formed as an interdis-
ciplinary science in the late 1960s [1].

System analysis as a research method is in-
herent in mathematical systems, cybernetics
systems, information systems, biological sys-
tems, management systems, social systems,
etc. At the present stage, it is used in branches
of the criminal law cycle. Its structural elements
are synthesized into the theory of penal law [2].
In the context of system analysis, the manage-
ment system in investigative bodies is studied
[3, pp. 37-51]. System analysis is inseparable

from criminology [4] and is also used in the
criminal process to study the criminal justice
system. However, at the same time, it is identi-
fied with a systematic approach. So, Yu.A. Fro-
lov mentions that “a systematic approach to the
study of the criminal justice system serves as
a conceptual bridge providing an understand-
ing of basic laws and the specifics of the system
development in the process of interaction with
the environment in which it exists, and also, fea-
tures of the internal systemic development fac-
tors; formation of an exhaustive understanding
of the system of criminal justice, which deter-
mines the functioning of this system as a whole,
as well as individual structural and functional
componentsincluded in it; identification of inte-
grative qualities (properties of the system level)
of the criminal justice system” [3].

The fundamental research of O.V. Volkolup
is devoted to the criminal justice system and
problems of its improvement. He considers the
system of criminal court proceedings as “an or-
dered set of interrelated elements — stages and
actions, which, having relative independence,
organization, orderliness and hierarchy, serve
to achieve the goals all criminal proceedings
face” [6, p. 11]. Piyuk AV. represents the sys-
tem of criminal procedure as “not only the total-
ity of actions of persons involved in a criminal
case, and not even only and not so much the
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construction of a criminal process in the form
of a well-ordered institutional formation with
its own structure and internal connections, the
quality of consistency defines the criminal pro-
cess as an formation characterized primarily
by the presence and specifics of connections
(relations) between its elements, and the con-
nections are interdependent and determining
integrative properties of the system as a whole”
[7, p. 45].

It is worth mentioning that these definitions
are not associated with the properties devel-
oped in the system under consideration, which
determine the relationship between its stages.
Processualists consider the criminal justice
system a system, but do not revealing its sys-
temic essence, based on the key concept of
emergence, developed by system analysis. Let
us emphasize that system analysis is a means
of improving and developing the current state
of the system.

We take into account several terms used in
the literature, such as a systematic approach,
a consistency principle, a system analysis
and a system method. They are most often
used synonymously, but the concepts of sys-
tem approach and system analysis should be
distinguished. So, if the system approach is a
principle of cognition, then system analysis is
a process that involves the deployment of the
principle of consistency into a methodological
complex. In addition, system analysis is carried
out not only in relation to the functioning and
development of certain systems, but also in re-
lation to the totality of facts, events, ideas, etc.
[8, p. 12].

Thus, the sphere of system analysis, in the
context of behavior of its parts within the whole
embedded in the Russian criminal justice sys-
tem (hereinafter referred to as the criminal jus-
tice system, system, model), is still insufficient-
ly studied in domestic legal literature.

For this reason, we try to demonstrate fea-
tures of the inseparability of system analysis
from the criminal justice system in order to
more adequately describe the system under
consideration on the basis of the research of
the Tomsk Scientific School of the Study of
Problems of System Analysis (not adapted in
the studies devoted to the Russian criminal
justice system). Its founders are F.I. Peregudov
and F.P. Tarasenko.

Research

There is a rule in system analysis that “the
system exists, stands out, and is described as
a carrier of qualitatively new properties. Forma-
tion of a fundamentally new quality that does
not exist without combining parts into a system
is called emergence” [9, p. 18]. Emergence is
appearance of something new. Emergence is
the result of synergism of elements (enhance-
ment of properties). In fact, this is a well-known
dialectical law of the transition from quantity to
quality [10, p. 292].

Emergence (or systemicity, as equivalent
concepts) in the system of criminal justice, as a
functioning model, belongs to its object, which,
being involved in interacting subsystems (con-
structed by the norms of criminal procedure
law), possesses new qualities (systemic prop-
erties) belonging to it.

It is worth mentionong that the system ele-
ments are objects and subjects. An important
place in the system is occupied by “input” and
“output”, as well as goals of the system. The
elements entering the system are called input
elements, and those exiting it are called output
elements. In the case when a person becomes
a violator of the law, he/she can be considered
as an output element of the society and as an
input element of the criminal justice system [11,
pp. 17, 29, 40].

The concepts of “input” and “output” are
standard elements of the model system. The
object is considered here as an element inter-
acting with the system, but not identical to it.
This does not contradict the integrity of the sys-
tem: the object acts as its dynamic component,
which changes during the “passage” of stages.

Input and output of the system also mani-
fests itself within the system, at the level of
connections between stages, combining, as a
rule, with the person who violated the law. How-
ever, this person is not always “detected” in the
criminal justice system. This system functions
automatically regardless of this factor. Never-
theless, this position cannot be circumvented
when studying the problem posed.

Objects of the system, in our understanding,
are persons in relation to whom subjects of the
system carry out a systemic effect due to the
presence of systemic properties of the object
(hereinafter referred to as system properties)
developed in the system. Spheres of influence
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on objects are limited to the stage of the system
in which they are located.

The object may not physically move in the
system. The movement of an object is insepa-
rable from a criminal case, which passes from
one subject of the system to another, respec-
tively, from one stage of the system to another.
A criminal case is a kind of catalyst for systemic
properties. It accumulates system properties
that characterize an object at each stage of the
system. The volume of materials contained in
it, based on the completed procedural actions,
corresponds to a specific stage. The stage in
the system under consideration can be repre-
sented as a miniature system. Consequently,
the object can be associated with a person
in respect of whom a crime report is being
checked; a criminal case has been initiated;
criminal proceedings are underway; a criminal
case has been resolved, etc.

Subjects of the system are officials and au-
thorities endowed with procedural powers relat-
ed to the implementation of systemic influence
(inquirer, investigator, investigator, prosecutor,
court, etc.). To influence means to achieve the
necessary result [12, p. 92].

If we imagine that the criminal justice system
includes subsystems of pre-trial and judicial
proceedings in a criminal case, then the high-
est level of consistency in the first subsystem
is the property of the charge belonging to the
object, confirmed by a reasonable conclusion
(made by the appropriate subject: investiga-
tor, inquirer) about the commission of a crime
by this particular person. Only if an object pos-
sesses the accusation property (based on the
results of a preliminary investigation, which is a
system within the first subsystem), confirmed
by characteristics indicating this property, it
can be moved (along with the criminal case) to a
higher stage of the system. Properties belong-
ing to the object in the second subsystem de-
serve a separate study.

Systemic effects in the criminal justice sys-
tem (as a function of the system under consid-
eration) are the types of activities of subjects in
the system that are directed to the object when
itisin the system, carried out, as a rule, periodi-
cally, by fixing results of the system properties
formed in the system. This impact consists of
results of the procedural activities in a crimi-
nal case at a specific stage of the system and

is associated with making a decision to move
the object to the next stage of the system, to
remove the object from the criminal justice sys-
tem and put it into another system. This move-
ment may lead to coercion of the object. As an
example, we can consider a systemic impact
in the form of sending an approved indictment
to court, which results in the “transfer” of the
object from the preliminary investigation stage
to the stage of preparation for the court ses-
sion. Leaving the system and entering another
system may be associated with a guilty verdict,
which serves as the basis for the execution of
the punishment (Article 7 of the Penal Code of
the Russian Federation). If a custodial sentence
is imposed, then the object, as an output ele-
ment of the criminal justice system, is includ-
ed in the progressive system of execution and
serving of imprisonment (hereinafter referred
to as the progressive system), in which it (per-
son convicted, released on parole) also moves
through stages, but within a different system
— a legal paradigm (our separate study will be
devoted to the interrelationship of the criminal
justice system and the progressive system).
This does not at all imply that a suitable object
“automatically” leaves the system of criminal
proceedings. It remains in it as long as there is
a need to implement additional ways of verify-
ing judicial acts related to the imposed punish-
ment for judicial error (passing through stages
related to proceedings in the cassation and
supervisory instance). At the same time, the
mentioned facility is a participant in criminal
procedural relations related to the resolution
of issues related to the execution of sentences
related to the progressive system (changing
the type of correctional institution, conditional
early release from imprisonment, replacing the
unserved part of imprisonment with a more le-
nient type of punishment).

The above-mentioned displacement is relat-
ed to procedural coercion, butis notincluded in
it. Unlike the impact caused by procedural co-
ercion, systemic impact can arise from the will
of the object (volitional moment) expressed in
an effort to improve its position in the system or
exit the system without negative consequences
for itself (through a legitimate interest belong-
ing to it).

Consequently, the systems included in the
criminal justice system, as its subsystems, into
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which an object can be moved, depending onits
positive aspirations, can be called progressive
(for example, a system of a special procedure
for making a court decision when concluding a
pre-trial cooperation agreement).

Progress can be discussed in relation to the
system as a whole, its individual elements to the
structure and other parameters of the develop-
ing object [13, p. 28].

The position of an object in the system,
therefore, cannot be separated from its activity.
At the same time, systemic properties must be
confirmed by additional characteristics (active
assistance in solving a crime, combined with
the initiative to conclude a pre-trial cooperation
agreement).

In our opinion, the characteristics acquired
by an object as a result of applying criminal
incentives to it, due to compensation for dam-
age or otherwise making amends for the harm
caused by the crime, active repentance, recon-
ciliation with the victim, etc., should not replace
its properties acquired in the course of criminal
procedural activities.

The context under consideration is consis-
tent with the point of G.S. Rusman. The pro-
cedure for applying criminal law incentives
in a criminal case is in itself encouraging, ex-
pressed in the receipt by all participants in le-
gal relations of benefits in the form of exemp-
tion from encumbrances, a full-scale trial in a
criminal case; as well as benefits in the form of
a mutually beneficial procedural form of satis-
faction of existing interests in a criminal case
by the subjects of legal relations [14, p. 11]. En-
couragement in criminal proceedings is a pro-
cedure for granting certain preferences for the
positive, approved behavior of a person being
prosecuted [15].

Encouragement becomes particularly rel-
evant when an object claims to move to that
stage of the system from which it is possible for
it to exit the criminal justice system (it differs
from “output” that do not depend on encour-
agement). However, for the “positive” move-
ment of an object in the system, an incentive
for state-approved behavior is needed. In itself,
encouragement cannot be a driving element in
the system under consideration. The idea G.S.
Rusman can be developed as follows: in order
to apply encouragement in criminal proceed-
ings, a balance is needed between criminal le-

gal characteristics of the object (which serve as
an incentive) and the properties that embody its
accusation of the crime committed. If this bal-
ance is not maintained, and it shifts towards en-
couragement, then antisystem elements mani-
fest themselves.

The higher the level of consistency, the
greater number of interconnections between
basic elements (subsystems of the criminal jus-
tice system) and the more intense these con-
nections. The system provides greater advan-
tages in achieving goals when the level of its
consistency is high [16].

When studying the problem posed, attention
should be paid to the statements of proces-
sualists who consider consistency not in “con-
nection” with the criminal justice system as a
set of stages related to each other by systemic
properties, but in the perspective of criminal
proceedings presented in the form of stages of
criminal procedural activity.

It is worth recalling that criminal proceed-
ings are the activities of state bodies, officials
and other participants in criminal proceedings
carried out in accordance with the procedure
established by law to initiate, investigate, re-
view and resolve a criminal case, aimed at
achieving the purpose of criminal proceedings
[17, p. 20].

In this regard, V.G. Glebov clarifies that the
consistency of criminal proceedings is deter-
mined by the logic of procedural activity, which,
like any type of social activity, has a beginning,
intermediate stages and possible completion
options, which is manifested in the presence of
several levels of connections of its constituent
elements. The basis, the lower level of crimi-
nal procedural activity are procedural deci-
sions and actions, which, being in connection
with each other to solve specific tasks, form
separate parts (legal institutions) of the crimi-
nal process, for example, involving a person as
an accused, closing preliminary investigation,
preparatory part of the court session, etc. [18,
p. 12].

At the same time, criminal procedural activity
is understood as a system of actions of all par-
ticipants in the criminal process in pre-trial and
judicial proceedings, provided for by the crimi-
nal procedure law and aimed at establishing the
truth in criminal cases, as well as fulfilling the
tasks of criminal proceedings [19, p. 31].
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Criminal procedural activity is expressed in
a system of successive procedural actions that
form stages of the criminal process. Criminal
proceedings are conducted through a sequen-
tial transition from one stage to another, viola-
tion of this procedure is not allowed. A prereq-
uisite for the transition of a case to the next
stage is the solution of the tasks of the previous
stage, each subsequent stage is based on the
results of previous activities [20, p. 25].

Undoubtedly, criminal procedural activity, as
a system, has its inherent properties and ex-
presses the consistency of criminal proceed-
ings. But this consistency is not supported by
systemic properties that should belong to the
object in the system. Consequently, relying on
system analysis, which determines a different
level of systemic properties in the system, one
cannot equate the system, symbolizing crimi-
nal proceedings, with each other through the
manifestation of criminal procedural activity
(its effectiveness at any stage of the system,
including within its subsystems) and systemac-
ity (emergence) belonging to the criminal jus-
tice system expressed by a set of stages, each
of which is characterized by the presence of its
own level of systemic properties inherent in the
object. Therefore, different essential under-
standings of consistency cannot be identical.

If we state the presence of systemic proper-
ties that determine the transfer of an object to
another stage of the system, where its properties
can be changed to another level of consistency,
then the system of criminal court proceedings
will differ significantly in its structure from the
system that is traditionally used in criminal pro-
ceedings (this issue will be studied separately).
Based on the above, the criminal justice system,
inits most general form, can be represented as a
set of stages interconnected by systemic prop-
erties (resulting from criminal procedural activ-
ity at each stage). These properties embody an
object and allow it to be in the system; its move-
ment in the system; its exit from this system.

Without the presence of systemic properties
and characteristics (criteria) indicating proper-
ties of an object in the system, it is unaccept-
able to make a decision about moving it in the
system or exiting it. If this is possible, then there
appear antisystem elements.

The use of the concept of “antisystem” is jus-
tified in cases when centralization (monopoliza-

tion, integration) does not have a positive effect
and even has a negative effect. An antisystem
is a system with a negative level of consistency,
i.e. it is a combination of a certain set of ele-
ments due to their interaction into a whole that
prevents the achievement of goals [21].

The defense of the accused cannot be called
an anti-system, since procedural actions of
participants in criminal proceedings on the part
of the defense are not presented in the law as a
system. So, there are prerequisites for their un-
systematic behavior in the system. In the sys-
tem, objects are, in fact, opposed to subjects of
the system. However, if an object is deprived of
its function, the system will stop working and its
balance will be lost.

In our opinion, the property of the charge
(it can be linked to the exit of the object from
the system of preliminary investigation) follows
from the completion of the preliminary inves-
tigation. The completion of preliminary inves-
tigation, in the context of moving an object to
another system, must be unequivocally con-
firmed by the ownership of the charge property
by this figure. At the same time, this property
cannot belong to the accused until the end of
preliminary investigation, as it (this property)
has not yet been definitively discovered or con-
firmed by the sufficient level of investigative ac-
tions and the volume of evidence collected (the
accusation is not a systemic property, it is an
intermediate attribute of preliminary investiga-
tion; there is no reasonable conclusion about
the commission of a crime by the accused).
The fact that a person is involved as the ac-
cused does not indicate that the proof has been
completed. The indictment is the quintessence
of accusing a person of a committed crime, the
result of all procedural activities related to the
evidence at the preliminary investigation.

However, if we turn to individual norms of the
Criminal Procedure Code of the Russian Fed-
eration devoted to the end of preliminary in-
vestigation, we can find a lack of uniformity in
the interpretation of properties of the charge
and in some cases of its presence (regarding
its “binding” to a specific form of preliminary in-
vestigation).

So, the systemic property of accusation,
which consistsinareasonable conclusionabout
the commission of a crime by the accused, is
not fixed in Part 1 of Article 215 of the Criminal
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Procedure Code of the Russian Federation. This
rule highlights characteristics (the availability of
sufficient evidence collected and all investiga-
tive actions performed in the criminal case) for
the preparation of an indictment (not for a rea-
sonable conclusion about the commission of a
crime by the accused — emphasis added). The
subject of formation of these “properties’ is the
investigator, who extrapolates them to the in-
dictment. It is impossible to agree with such a
practice. In our opinion, an indictment cannot
be drawn up unless, first of all, the investigator
has come to a reasonable conclusion about the
commission of a crime by the accused.

The system of inquiry in short order, in con-
trast to preliminary investigation, unambigu-
ously interprets the property of prosecution
with a reasoned conclusion about the commis-
sion of a crime by the suspect, confirmed by
the sufficiency of investigative actions and the
volume of evidence collected (Part 1 of Article
226.7 of the Criminal Procedure Code of the
Russian Federation). Only after this conclusion,
at the end of the inquiry, the inquirer is obliged
by the legislator to draw up an indictment.

The legislator has neither assigned the inqui-
ry system a systemic property that the object
should have nor specified the scope of charac-
teristics indicating this property.

Consequently, unsystematic construction
of the model of the preliminary investigation
system in the norms of the Criminal Procedure
Code of the Russian Federation has led to the
emergence of conditions for spontaneous law
enforcement. The property of the charge in this
system is set by the legislator extremely superfi-
cially and ambiguously, regardless of the volume
and result of criminal procedural activity (with the
exception of inquiry in short order). This charac-
teristic is expressed in the indictment conclu-
sion, indictment act, indictment order. The court
has to evaluate these procedural documents —
“bearers” of the prosecution’s properties in the
form that corresponds to the position of subjects
of the preliminary investigation system. Such a
practice, at this stage of the system, distorts the
consistency, pushes the investigator, the inquir-
er to search for arbitrary evidence of the need to
end preliminary investigation.

In addition, it should be pointed out that an
object can be moved, without having a con-
firmed accusation property, from the system of

preliminary investigation to the system of ter-
mination of a criminal case or prosecution and
the imposition of a court fine during pre-trial
proceedings in a criminal case (Article 446.2
of the Criminal Procedure Code of the Russian
Federation). A reasonable conclusion about the
commission of a crime by the suspect, the ac-
cused, is not required.

Preliminary investigation has not been com-
pleted in this period. Such a transfer is con-
nected with the conclusion established by the
investigator, the inquirer during preliminary in-
vestigation that the suspect or the accused of
committing a crime suffered minor or moder-
ate damage or otherwise made amends for the
damage caused by the crime (in accordance
with Article 25.1 of the Criminal Procedure Code
of the Russian Federation, it serves as the basis
for resolving the issue of termination of criminal
proceedings or criminal prosecution in connec-
tion with the appointment of a criminal law mea-
sure in the form of a court fine). In accordance
with Part 2 of Article 446.2 of the Criminal Pro-
cedure Code of the Russian Federation, the ap-
propriate conclusion is expressed in the deci-
sion to file a petition to the court for terminating
a criminal case or criminal prosecution against
this person and the appointment of a criminal
law measure in the form of a court fine to this
person (hereinafter referred to as the petition).

The appearance of the said petition is a kind
of evidence of the result (outcome) of criminal
procedural activity in a criminal case. Not the
fact of termination of a criminal case or criminal
prosecution, but the subsequent event related
to the payment of a court fine may indicate the
onset of positive or negative legal consequenc-
es for a person, from the point of view of termi-
nation or continuation of criminal prosecution
[22, p. 223].

According to Article 446.2 of the Criminal Pro-
cedure Code of the Russian Federation, criminal
incentives prevail over the systemic property of
the charge, which may not belong to the object.
The petition to be sent to court is not “far away”
from a reasonable conclusion that a person has
committed a crime. Moreover, the judge does
not aim to study this property in the context of
the need for a person to bear criminal responsi-
bility (from which, subsequently, he/she needs to
be released in connection with the payment of a
court fine). Paragraph 2 of Part 5 of Article 446.2
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of the Criminal Procedure Code of the Russian
Federation stipulates that the judge during judi-
cial review of the petition is limited only to study-
ing the information about the participation of a
person in a committed crime. If an appropriate
“compliance” is found, as we understand it, the
court comes to the conclusion that a person has
committed a crime, otherwise, what else can
be the basis for its decision to release a person
from criminal responsibility and impose a court
fine on him/her?

Compensation for damage or otherwise
making amends for the harm caused by a crime,
and the absence of objections on his/her part
to the termination of a criminal case or crimi-
nal prosecution in accordance with Article 25.1
of the Criminal Procedure Code of the Russian
Federation does not always imply that it was
this person who has committed the crime and
may be criminally responsible for it. In our opin-
ion, in the cases specified in Article 76.2 of the
Criminal Code of the Russian Federation, only
the person who has been brought to criminal
responsibility and then released from it as a re-
sult of paying a court fine can be released from
criminal liability [23, pp. 36-37]. Understand-
ing the essence of bringing to criminal liability is
somehow related to the procedural act that the
investigator makes when there is enough evi-
dence indicating the guilt of a suspect in com-
mitting a crime [24, p. 87].

Logically, the court, by releasing a person
from criminal responsibility, releases him/her
from the charge which has not yet been estab-
lished during preliminary investigation. The dis-
covery of this property is therefore beyond the
scope of preliminary investigation and is within
the prerogative of the court.

Obviously, systemic properties symbolize
the procedural form typical of a particular stage
of the system. In this regard, we consider it ap-
propriate to quote O.V. Volkolup’s statement
that the procedural form of a particular stage
depends on the results of previous stages [25,
p. 28]. In the case under consideration, depen-
dence at the system level (the presence of sys-
temic properties belonging to an object, at the
exit from the system and at the entrance to an-
other system) is not traced.

Conclusions

We cannot consider as a part (stage, subsys-
tem) the criminal justice system a “formation”

(regulated by the norms of the Criminal Pro-
cedure Code of the Russian Federation) that
is not closed by a systemic property, 1) which
implies the absence of the need for a subject
of the system to detect and evaluate a systemic
property for its belonging to an object; 2) where
the subject with the right to systemic influence,
establishing the ownership of an object of a
new property, is not aimed at studying systemic
properties developed by subjects at previous
stages of the system.

In our opinion, the set of properties cannot
be blurred and must ensure a clear identifica-
tion of the object in the system. When the legis-
lator ignores these provisions, the object of the
system is also in a kind of delusion and disori-
entation. As a result, the object can move to a
higher level without achieving specific proper-
ties formed in the system. The object, regard-
less of its relation to the system, in our opinion,
has the right to its position in it [26, p. 62].

One or another form of preliminary investiga-
tion should be considered in the form of sub-
systems belonging to the system of preliminary
investigation, not separated, as the legislator
sees it, but united by a single systemic prop-
erty of the charge with the same substantiating
characteristics.

Let us imagine, how systemic property of the
charge belonging to preliminary investigation
system may look in the law. For it, it is required
to add Part 1.1 to Article 158 of the Criminal Pro-
cedure Code of the Russian Federation in the
following wording: “The end of investigation is
confirmed for the inquirer by a reasoned con-
clusion that the suspect has committed a crime;
for the investigator by a reasoned conclusion
that the accused has committed a crime. The
present conclusions indicate the result of the
procedural activity in the criminal case, con-
firm the person’s accusation of the crime com-
mitted. They are formulated in the indictment
conclusion, indictment act, indictment order
from the position of the presence in the criminal
case, substantiating these conclusions, indi-
cating the sufficiency of necessary investiga-
tive actions and the sufficiency of the volume of
evidence collected”. At the same time, in Part
1 of Article 215, Part 1 of Article 225, Part 1 of
Article 226.7 of the Criminal Procedure Code
of the Russian Federation, the wording of the
norms should be amended (supplemented)
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with reference to the proposed provisions of
Part 1.1 of Article 158 of the Criminal Procedure
Code of the Russian Federation. It is also im-
portant to change legal norms regulating the
assessment of the above-mentioned “prosecu-
tion” documents by the prosecutor for deter-
mining whether their substantive component
corresponds to materials of the criminal case
and the property of the charge established by
the investigator or the inquirer.

The systemic property obtained by the re-
sults of criminal procedural activity, as a rule, is
inseparable from the procedural status of the
object, relative to its movement in the system.
In the case described above, the property of
the charge is associated with the accused (after
the prosecutor approves the indictment). There
may be other options in the system. Upon exit-
ing a system that closes at a specific stage, the

[l REFERENCES

procedural status belonging to the object may
not coincide with the systemic property. This oc-
curs when, the investigator, using the tool of ex-
tending terms of preliminary investigation, is not
ready to make a reasonable conclusion about
the commission of a crime by the accused, and
therefore, to draw up an indictment. The non-
involvement of a person in the commission of
a crime is not a systemic property, it serves to
terminate criminal prosecution and remove the
object from the criminal justice system.

As we can see, system analysis has revealed
a number of contradictions in the criminal jus-
tice system that need to be resolved. The stat-
ed positions have not yet gained completeness,
and are debatable. Nevertheless, they are a
reason for further research that contributes to
the development of the science of criminal pro-
cedure.

1. Bol’shaya rossiiskaya entsiklopediya [The Great Russian Encyclopedia]. Available at: https://
old.bigenc.ru/technology_and_technique/text/3666617 (accessed March 3, 2025).

2. Malin PM. On the systemic properties of the progressive system of execution and serving of
imprisonment. Ugolovno-ispolnitel’noe parvo = Penal Law, 2021, vol. 16, no. 4, pp. 431-438. (In

Russ.).

3. Tsvetkov Yu.A. Upravlenie v sledstvennykh organakh: ucheb. posobie dlya studentov vuzov,
obuchayushchikhsya po napravieniyam podgotovki “Yurisprudentsiya”, “Pravovoe obespechenie
natsional’noi bezopasnosti», «Pravookhranitel’naya deyatel’nost’» [Management in investigative
bodies: study guide]. Ed. by Bastrykin A.l. Moscow, 2016. 335 p.

4. Tabakov A.V. Methodological foundations of systemic research in modern forensic science.
Uchenye zapiski Sankt-Peterburgskogo imeni V. B. Bobkova filiala Rossiiskoi tamozhennoi aka-
demii = Scientific Notes of the St. Petersburg V. B. Bobkov Branch of the Russian Customs Acad-

emy, 2006, no. 1 (25), pp. 123-153. (In Russ.).

5. Frolov Yu.A. Sistema ugolovnogo sudoproizvodstva: istoriya i sovremennye tendentsii razvitiya:
dis. ... d-ra yurid. nauk [The system of criminal justice: history and modern development trends:
Doctor of Sciences (Law) dissertation abstract]. Rostov on Don, 2006. 370 p.

6. Volkolup O.V. Sistema ugolovnogo sudoproizvodstva i problemy ee sovershenstvovaniya: av-
toref. dis. ... d-ra yurid. nauk [The criminal justice system and the problems of its improvement:
Doctor of Sciences (Law) dissertation abstract]. Krasnodar, 2003. 45 p.

7. Piyuk A.V. Consistency and balance as the most important properties of the Russian criminal
process. Ugolovnaya yustitsiya = Criminal Justice, 2013, no. 2 (2), pp. 45— 49. (In Russ.).

8. Surmin Yu.P. Teoriya sistem i sistemnyi analiz: ucheb. posobie [Theory of systems and system

analysis: study guide]. Kiev, 2003. 368 p.

9. Peregudov FE.I., Tarasenko F.P. Wwedenie v sistemnyi analiz: ucheb. posobie dlya vuzov [Introduc-
tion to system analysis: study guide]. Moscow, 1989. 367 p.
10. Peregudov F.l., Tarasenko F.P. Osnovy sistemnogo analiza: ucheb. [Fundamentals of system

analysis: textbook]. Tomsk, 1997. 396 p.

11. Gigch J.P. Prikladnaya obshchaya teoriya system [Applied general systems theory]. Moscow,

1981. 336 p.

12. Ozhegov S.I., Shvedova N.Yu. Tolkovyi slovar’ russkogo yazyka [Explanatory dictionary of the

Russian language]. Moscow, 1999. 939 p.

13. Bol’shaya Sovetskaya Entsiklopediya: v 30 t. [Great Soviet Encyclopedia: in 30 volumes]. Ed.

by Prokhorov A.M. Moscow, 1975. 640 p.

PENITENTIARY SCIENCE



[l Jurisprudence 311

14. Rusman G.S. Incentive forms of criminal proceedings and law enforcement problems of their
implementation. In: Kalinovskii K.B., Kudryavtseva A.V., Shiplyuk V.A. Pooshchrenie kak metod
ugolovno-protsessual’nogo regulirovaniya: sb. materialov Vserossiiskogo kruglogo stola s mezh-
dunarodnym uchastiem, Sankt-Peterburg, 04 fevralya 2023 goda [Encouragement as a method
of criminal procedure regulation: collection of materials of the All-Russian round table with Inter-
national participation, Saint Petersburg, February 4, 2023]. Saint Petersburg, 2023. Pp. 10-17. (In
Russ.).

15. Rusman G.S. Pooshchritel’nye formy ugolovnogo sudoproizvodstva: dis. ... d-ra yurid. nauk
[Incentive forms of criminal proceedings: Doctor of Sciences (Law) dissertation]. Chelyabinsk
2023. 564 p.

16. Lutsenko E.V. The effectiveness of the control object taken as its emergent property and in-
creasing the level of consistency as the goal of control. Politematicheskii setevoi elektronnyi
nauchnyi zhurnal Kubanskogo gosudarstvennogo agrarnogo universiteta = Polythematic Online
Scientific Journal of Kuban State Agrarian University, 2021, no. 1 (165), pp. 77-98.

17. Ugolovno-protsessual’noe pravo Rossiiskoi Federatsii: ucheb. [Criminal procedural law of the
Russian Federation: textbook]. Ed. by Lupinskaya P.A. Moscow, 2009. 1,072 p.

18. Ugolovnyi protsess: ucheb.: v 3 ch. Ch. 1. Obshchie polozheniya ugolovnogo sudoproizvod-
stva [Criminal procedure: textbook: in 3 parts. Part 1]. Ed. by Glebov V.G., ZaitsevaE.A.. Volgograd,
2017. 307 p.

19. Makarova Z.V. Concept and structure of criminal procedure. Vestnik Yuzhno-Ural’skogo gosu-
darstvennogo universiteta. Seriya: Pravo = Bulletin of the South Ural State University, 2017, vol.
17, no. 2, pp. 31-35. (In Russ.).

20. Ugolovno-protsessual’noe pravo (Ugolovnyi protsess): ucheb. dlya vuzov [Criminal procedure
law (Criminal procedure): textbook for universities]. Ed. by Kutuev E.K. Saint Petersburg, 2019.
583 p.

21. Lutsenko E.V. ASK analysis as a method of identifying cognitive functional dependencies in
multidimensional noisy fragmented data. Politematicheskii setevoi elektronnyi nauchnyi zhurnal
Kubanskogo gosudarstvennogo agrarnogo universiteta = Polythematic Online Scientific Journal
of Kuban State Agrarian University, 2005, no.3 (11). Available at: https:// ej.kubagro.ru/2005/03/
pdf/19.pdf (In Russ.). (Accessed March 5, 2025).

22. Malin P.M. Criminal procedural aspects of exemption from criminal liability due to payment of a
court fine. In: Ugolovno-pravovye, ugolovno-protsessual’nye i kriminalisticheskie voprosy bor’by
s prestupnost’yu: sb. st. po materialam VIl Vseros. nauch.-prakt. konf. (Krasnodar, 23 noyabrya
2023 goda) [Criminal law, criminal procedure and criminalistic issues of combating crime: Collec-
tion of articles based on the materials of the VII All-Russian Scientific and Practical Conference
(Krasnodar, November 23, 2023)]. Krasnodar, 2024. Pp. 220-225. (In Russ.).

283. Tushev A.A., Malin P.M., Semakina V.D. Osvobozhdenie ot ugolovnoi otvetstvennosti po delam
0 nalogovykh prestupleniyakh [Exemption from criminal liability in cases of tax crimes]. Krasnodar,
2023. 102 p.

24. Endol’tseva A.V. Criminal responsibility of a person: issues of law and process. Vestnik eko-
nomicheskoi bezopasnosti = Bulletin of Economic Security, 2022, no. 2, pp. 85-90. (In Russ.).
25. Volkolup O.V. Sistema ugolovnogo sudoproizvodstva i problemy ee sovershenstvovaniya [The
system of criminal justice and problems of its improvement]. Saint Petersburg, 2003. 267 p.

26. Malin P.M. About the functions of the progressive system execution and serving of imprison-
ment. Vestnik Kuzbasskogo instituta = Bulletin of the Kuzbas Institute, 2023, no. 1(54), pp. 58-70.
(In Russ.).

INFORMATION ABOUT THE AUTHOR

PETR M. MALIN - Candidate of Sciences (Law), Associate Professor, associate professor at the
Department of Criminal Procedure of the Law Faculty of the Kuban State Agrarian University named
after I.T. Trubilin, Krasnodar, Russia, malin.peter@yandex.ru, https://orcid.org/0009-0007-9046-
0009

Received April 14, 2025

2025, vol. 19, no. 3 (71)



