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MecTo NPH3HAKOB (JAEMEHTOB), OTHOCSIIIHXCS K MOTePIeBIeMY,

B CHCTE€Me COCTaBa NpeCcTyNAeHus*

B.®. LUUPSAEB — noueHT kadenpbl yrososHoro npaesa Cerepo-3anagHoro mH-
ctutyTa (bunmana) YHnsepcurteta um. O.E. KytaduHa (MIMNOA), kaHanaat opu-
OMNYECKNX HayK, AOLEHT

B cTtatbe aHann3npyroTca NpU3HaKkn (3/1IEMEHTbI), OTHOCSLLMECS K NOTeprnesLlemMy B
cucTeMe cocTaBa npecTyrjieHus. PaccmarpuBaeTcd matepmasnbHOe 1 NpoueccyasibHoe
onpepeneHns TepmMuHa «noTepnesLumnii». OB0CHOBBLIBAETCS UAES O ABYXYSIEHHOW CTPYK-
Type coCcTaBa NPecTynyieHuns:, B KOTOPOW, MO MHEHWIO aBTOPa, Hanbosiee yaayHo HaxoaaT
CBOE MECTO rnepeyncrieHHble B aencteyowem YK PO age rpynnbl npu3HakoB, OTHOCS-
LLMXCS K MOTepneBLlemMy.

Knwo4yeBble cnoBa: COCTaB NPECTYNJIEHUS; NOTEPNEBLLUNI; NPU3HAKU NPECTY-
MJjeHus.
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This article analyzes the characteristics (elements) related to the victim of a crime in
the system. We consider the substantive and procedural definition of the term «victim».
Substantiates the idea of the binomial structure of the offense, which, in the opinion of the
author, most successfully find their place listed in the current Criminal Code two groups of

features related to the victim.
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[MoTepneBLINN — YENoBeEK, KOTOPOMY B pe-
3ynbrare MNpPecTyYrnieHus MpPUYnHEeH Mopasb-
HbI, GPU3NYECKUN NAN UMYLLLECTBEHHbIN YPOH;
«TOT, KTO MOHEC Kakon-nmbo yuiepd, yObITOK;
nocTpagan oOT KOro-nmbo unu 4ero nubo»';
«TOT, KTO NOABEPrca NMPUTECHEHUSIM, TOHEHU-
SIM, HENPUATHOCTAM M3-3a 4ero-nMbo nnu BO
UM4 Yero-nnmbdo»2.

B yronoBHOM 3akoHe TEpPMUWH «MOoTepnes-
LWNA» MCNOSIb3YeTC O0CTATOYHO LUMPOKO, HO
npu 3TOM He JaeTcs ero onpeneneHne n He
packpbiBaeTca ero martepuanbHaa npupoaa.
B.N. KamnHckasa nuwieT, 4To «mcxona u3 nop-
YMHEHHOW PONM YroNOBHO-MNPOLLECCYaNIbHOro
3aKOHOOAaTEeNbCTBA MO OTHOLLUEHMUIO K YroJloB-
HOMY MpeacTaBNseTCsl, YTO JIornka 3aKOHO-
[aTenbCTBa HE O0MYyCKaeT Takoro rnosIoXKeHus,
4TOObI NPY yNoTpebneHnn B NpoLLeccyanbHOM
3akOHEe YroJIOBHO-NPABOBOr0 MOHATUA eMy
npuaaBanoCb MHOE 3HA4YEeHMEe MO CPaBHEHMUIO

C YrosioBHbIM 3aKOHOM NMOO0 e 4TOObl B MPO-
LLeccyanbHOM 3aKOHEe KOHCTPYMPOBaIUCh NN
NPOCTO ynoTpednanuck kakme-nmbo yronos-
HO-NPaBOBbIE MOHATUSA, OTCYTCTBYIOLLVE B Ca-
MOM YrO/IOBHOM 3aKOHe»>.

CnenoyeT Takxe corfnacuTbCsa C No3uvuunen
O.J1. CnoopeHko B TOM, YTO MaTepuasnbHas u
npoLeccyanbHas KaTeropum rnoTepneBLIero
O113KN, HO He coBnagatoT?.

B HEKOTOPbIX Cny4Yasx IMLO MOXET CUMTaTb-
CS NOoTeprneBLLINM B YrOJIOBHO-MPaBOBOM MOHM-
MaHWM, HO HEe MOXeT ObITb MPU3HAHO TaKOBbIM
B cooTBeTCcTBUM C YIK PP,

B yronoBHO-npoueccyasibHOM 3Ha4YeHnu
TEPMUH «MOTepneBLUUi» BNepBble MNOSABUIICS
B YcTaBe YrosoBHOrO Cyaonpou3BOACTBa OT
24.11.1864 r.5

B cT. 42 YINK P® paHo cnepytollee onpene-
neHve notepnesBlero: «[MoTtepneBwnM ABNA-
eTca pusnyeckoe N1uo, KOTOPOMY MPUHMHEH

* HayyHas ctatbsi NOArOTOBMAEHA B COOTBETCTBUM € foroBopomM Ne 95-13B ¢ CeBepo-3anagHbiM MHCTUTYTOM (dunnanom) YHu-
BepcuteTa uMm. O.E. KytadpuHa (MIOA) no Teme «TeopeTnyeckme 1 npakTu4yeckre BonpoChk! Pa3BUTUS YrOIOBHO-MPaBOBbIX HAayK».
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OU3NYECKN, WMYLLECTBEHHbLIN, MOpPasbHbIN
Bpen, a TakXxe lopugn4eckoe nuuo B cly4vae
MPUYNHEHNS NPECTYNJIEHMEM Bpeaa ero umy-
LLeCcTBy U OenoBown penytaumn. PeweHue o
MPU3HaAHUN NOTEPNEBLMM O0POpPMAAETCHa MNo-
CTaHOBJIEHMEM [O3HaBaTens, cnenosaTens
nnu cyna».

OnpepeneHne NOTEPMEBLLUEro B YrOfOBHO-
rnpoLueccyaslbHOM 3akOHe He OOJIXHO UCKJI0-
YaTb pPacKpbITUE €ro NOHMMaHUS B YrOJIOBHOM
3aKOoHe, Tak Kak MoMmnMO YrosioBHO-MpPoLEeCCy-
aJIbHOrO CYLLECTBYET €Lle N YrosIOBHO-MNpaBo-
BOE 3Ha4eHne JaHHOro TepMuHa.

lMpoueccyasibHOe 3akoHO[AaTesIbCTBO HEe
paccmartpuBaeT NoTepneBLInM NNLLO, KOTOPO-
My NpUYNHEHA CMepPTb. B TO ke Bpems B yro-
JIOBHOM 3aKOHe TaKOBbIMW MNPU3HAOTCA MNpuv
KkBanudmkaumm npecTynneHns u aTm nuua, Ha-
npumep:

— nua nnu nx 6an3kKre B CBA3M C OCYLLIECT-
BNIEHMEM [AAHHbIM JIMLOM CIy>KeOHOM aeaTenb-
HOCTU WX  BbINOJIHEHMEM OOLLIECTBEHHOIO
ponra (n. «6» 4. 3 cT. 105);

— XeHLMHa, 3aBe4oMO OJ19 BUHOBHOIO Ha-
X0OALLLAACH B COCTOSAHUN OEPEMEHHOCTM (M. «I»
y. 2 cT. 105);

— HOBOPOXAEeHHbI pebeHok (cT. 106) u ap.

B yronoBHo-npaBOBOM 3HavyeHWUM oOrpe-
neneHne noTepnesBLUero MoOXeT ObiTb cleay-
lowero coaepxanuva: «lotepneBwnin — 3TO
dun3nyeckoe MU0, KOTOPOMY B peaynbraTe
NMPecTynIeHns NPUYMHEHbI CMEPTb NMbo Pu-
3NY4ECKUN,  UMYLLECTBEHHbIN,  MOpPaJibHbIN
Bpen, a Takxe ropngmn4eckoe Anmuo npuv npuydn-
HEHUW NMPeCTynJeHNeEM Bpeaa ero MMyLLLECTBY
M 0eNoBOn penyTaunm»,

BO MHOrmMx WCTOYHMKAX NOTEpMeBLUA OT
MPEeCTYrNeHNUsa OTOXOECTBAAETCHA C npenme-
TOM npecTynfaeHusa. Hanpumep, B SHUUKIO-
neavin yrosioBHOro npasa kK npegmMmeram npe-
CTYMJIEHNSI OTHECEHbI TPpU OONbLUNE TPYMMbI;
1) noan; 2) Bewin; 3) XMUBOTHbIE N PaACTEHUS.
HekoTopble y4eHble NpU3HakW, OTHOCSLUME-
Csl K NoTepneBLleMY, OTAENIbHO HE BblAENSIOT
B CTPYKTYpE cocTaBa NpecTyrjeHusi, TO eCTb
nPoOCMaTpmMBaeTCs TEHOEHUMA WX CIAUSHUS
C NpegMeToM N O0OBLEKTOM MpecTynieHus®,
Hanpumep, A.B. lNMawkoBckass oTMe4aeT, 4To
«Npu nocaraTenbCcTBax Ha JIMYHOCTb OOBLEKTOM
NMPecTynieHns NPM3HaKTCA Kakme-nmbdo numy-
HOCTHbIE WMHTEPECHI, a B Ka4ecTBe npegmerta
MPEecCTyrnIeHnsa BbICTyNaeT YesloBek Kak opunsn-
yeckoe nmuo»°. OgHako B APYroM MCTOYHMKE
LaHHbIM y4YeHbI BblaensieT pakTopbl, Kacako-
LMECS YroJSIOBHO-MPaBOBOro 3Ha4YeHUs1 Nny-
HOCTW U NOBEeLEHUs noTeprnesLlero, KoTopble
BMAIOT Ha KBanudukaumo MNPecTYNnaeHns u
Ha3HaveHune HakasaHusa'".

pyrasa rpynna vccnepoBaresien npmM3HakoB
rnoTepnesLIero 3aHMMaeT MPOTUBOMOJIOXHYIO
TOYKY 3PEHUS N HE YBSA3bIBAET UX C npegme-
TOM npecTtynneHns. b.B. AuenerHko nuwert, 41o
YCTaHOBJIEHME TMPU3HAKOB MOTEpPneBLUIeEro oT
MPecTynaeHnss MMeeT BaXHOE YrosioBHO-Mpa-
BOBOE 3Ha4yeHue:

— CBOMNCTBa NOTEPMEBWNX B pPALEe CllyyaeB
3aKpeneHbl B Ka4ecTBe o00s3aTefibHbIX Npu-
3HAKOB KOHKPETHbIX COCTaBOB MPECTYM/IEHNI
(cT. 150 YK P® — HecoBepLUEHHONETHUI);

— c/lyxarT B psife c/lydaeB OCHOBaHMEM )15
pasrpaHnYeHnsa CMexHbIX COCTaBoOB (CT. 277,
295 YK PO);

— YYUTbIBAIOTCS NPY KOHCTPYMUPOBaHNM KBa-
NMMPULMPOBAHHbLIX COCTABOB (M. «O», «B», «I»
y. 2 cT. 105 YK PD);

— noBepfeHne Uanm ocobeHHOCTU NnoTepneB-
Lero MoryT BbICTYNaTb B Ka4eCTBE CMsryato-
wmx (n. 3 4. 1 ¢cT. 61 YK PD) mnn otaryaioLmx
(n. 34. 1 cT. 63 YK P®D) obcTOATENLCTB!.

N.A. KasayeHKo npmsHakuy, OTHOCSALIMECH K
rnoTepnesLUEMY, pa3fensieT Ha YeTblpe rpynnbl:

— XapakTepusylLime JIM4YHOCTb MNOTepreBs-
Liero;

— NOBEAEHME MOTEPMNEBLLErO;

— COCTOSIHME NOTEPNEBLUEr0 B MOMEHT CO-
BEPLUEHUS NPECTYMNIEHUS,;

— B3aMMOOTHOLLIEHMS MoTepneBLIero n oo-
BUHSAAEMOro'2.

B.B. CnaoopoB., nsanaras NOHATNE U NPpU3HaKN
rnoTepnesLUero OT NMPecTyreHus, NULLET, YTO
«JIMLO ABNSIETCH MNOTEPNEBLUMM B MaTepuarb-
HOM (YroJIOBHO-MPaBOBOM) CMbIC/le npexae
BCEro rnoTomy, YTO Ha Hero CoBepPLUEHO MOoCs-
raTenbCTBO, KOTOPbIM EMY NPUYMNHAETCS Bpena,
YKa3aHHbI1 B COOTBETCTBYIOLWEN YroJIOBHO-
npaBoBOW HOpMe, MO0 B Ka4yecTBe 006s3aTesb-
HOrr0, AOMNOJIHUTESIBHOIO NN GaKyNbLTaTUBHOMO
npu3Haka OCHOBHOIro cocTaBa MpecTyrieHus,
nmbo B KayecTBe oTarvatroLwero obcrosaTesb-
CTBa B KBaIMPUUMPOBAHHbLIX BMOAX COCTa-
BOB MPECTYMeHN»'3, ABTOP TakXe OTMEYaerT,
4YTO «MOTEPMNEBLUNN ABNSETCS HOCUTENEM WA
CYyObekTOM OOLLECTBEHHOINO OTHOLLEHUS, Ha
KOTOPOro nocdaraeTr NpPecTynHWK... BbICTynaeT
KaK 9n1eMeHT 0ObekTa NPecTynieHus... 0aHaKo
OH He NMPUHaAANEXUT UCKITIIYNTENTbHO 00bEKTY
npecTynneHus. NotepnesLnin N NPU3HaKU, ero
onpenensome, OTHOCATCA K Pa3fINYHbIM 3J1e-
MeHTaM npectynneHns. CyuecTByeT MHeHuMe,
4YTO NOTEPMNEBLUNN ABNAETCA 9JIEMEHTOM 00b-
eKTa N 0ObEKTUBHOMN CTOPOHbI»'™,

MNpenctaeBnsercs, 4To no3uumm b.B. AueHko,
N.A. KasayeHko, B.B. CugopoBa B cpaBHeHUM C
noaxogamun H.N. KopxxaHnosckoro, C.B. Npoxo-
poBa, A.B. lNMallkoBCckol 6osiee NepCcrnekTUBHbI
B MnjlaHe onpenefieHns mMecrta Npu3HakoBs, OT-

BECTHUK MHCTUTYTA
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HOCSLLMXCS K NOTepneBLIEMY, B CUCTEME CO-
cTaBa NPecTyneHns.

Mbl paccmaTtpmBaem COCTaB NPECTYMAEHNS
Kak CUCTEMY, SBMSOLLYIOCA OCHOBAHMEM AJIS
KBanudumkaumm npecTynieHnsi, COCTOALLEro
13 00BEKTUBHBIX U CYObEKTMBHbIX NPU3HAKOB,
onpeaeneHHbIX yroflIoBHbIM 3aKOHOM.

Mpun3HaBas 00BbLEKTOM NPECTYMNNeHNs ooLLe-
CTBEHHbIE OTHOLLUEHWUS, HaxoaaLWmMecsa noa, ox-
paHOM YrofnoBHOIO 3akoHa, HEYMECTHO BKJIIO-
yaTb B [AHHYIO MOACUCTEMY MNOTEPMEBLUErO.
Ecnun paccmartpuBaTtbh HaxoxaeHue rnotepnes-
Liero B noacmuctemMe «00bekT MPecTynieHns»,
TO sIBHO OyOeT He xBaTaTb TaM U N1ua, nocar-
HYBLLErO Ha OOLLUECTBEHHblIE OTHOLUEHUS, Ha-
XO4sWMECs Nod OXPaHOM YyrofIOBHOIO 3aKoHa,
M NMPUYNHMBLLErO Bpen (ywepob) notepnesLie-
My. Kpome TOro, n cam notepneBLInii MOXeET
coBepLluaTbh onpeaeneHHble OencTBUS, NPOBO-
uMpys cybbekTa NpecTynieHns Ha HapyLleHme
paccmaTpurBaeMbix OTHOLWWEHM (cT. 37, 38, 107,
108, 113, 114 YK P®), unn nmeTb cnenyouime
NPU3HaKu: N1MUo N ero 6M3kme B CBA3UN C
OCYLLUECTBJIEHNEM [AHHbLIM JINLIOM CIy>XXebHOM
[eATeNbHOCTU UK BbIMOJIHEHUEM OOLLECTBEH-
HOro goJra; nuuo, 3aBeaoMo AN BUHOBHOIO
Haxogsauieecss B OeCNOMOLLHOM COCTOSIHUW;
XXEHLIVHA, 3aBeJOoMO A1 BUHOBHOIO Haxoas-
Lasics B COCTOAHUM OepeMeHHOCTU; HOBOPOX-
[EHHbI pebeHoK 1 T.4,

Onpepnenas MecTo NpPU3HaKoB (3/1IEMEHTOB)
B CUCTEME cOCTaBa MPEecTyrnneHus, cnenyet
MCXOONTb U3 NOHATUS ee LLeNIOCTHOCTU, TO ECTb
M3 TOro, 4YTO cucTema — «LEeNOCTHbI 0ObEeKT,
COCTOSILLUA U3 SNEMEHTOB, HAXOAOSALIUXCS BO
B3aMMHbIX OTHOLLEHUAX»'S.

MpuHUKMN LEeNOCTHOCTU NpeagnonaraeT pac-
CMOTPEHME 0ObekTa HE TOJNIbKO B OTHOLLEHUU
CO Cpeaon, HO 1 C TOYKM 3PEHUA €r0 BHYTPEH-
HEro CTPOEHMUs, 4TO NpenycmaTpmBaeT BBe-
OeHne Takmx MOHATUN, KakK 3/IEMEHT U CTPYyK-
Typa.

C pa3BuTreM cCUCTEMHOro noaxoaa sce 60-
flee 9BHO OCO3HaeTCaA OTHOCUTENIbHOCTb MO-
HATUA «3NIeMeHT». B 3aBMcMMocTun OT criocoba
pPaccMOTPEHUA B OOHOM M TOM XE& CJIOXXHOM
00bekTe MOryT BblOENATbCA B KayecTBe ero
3/1IEMEHTOB caMble pPasHble e auHULbI'C.

OnemMeHTbl B Npouecce pa3BuTus CUCTEMbI
006pas3yloT onpeaenieHHbIe rpynnbl, CBA3b MeX-
Oy 3neMeHTaMn BHYTPU KOTOPbIX OTNINYaeTCs
OT XapakTepa CB3M Mexay cammumm rpynna-

MU. DTW NOArpynmnbl NPUHATO Hal3biBaTb MNOA-
cuctemamun. flloacmcTtembl ABASIOTCA 4acTAMU
CUCTEMbI N MPeacTaBndalT coboii He NpPou3-
BOJ/IbHO BblOpaHHble pparMeHTbl CUCTEMbI, a
€CTEeCTBEHHO BblAENEHHbIE, OTHOCUTENLHO Cca-
MOCTOSITESIbHbIE FPYMMbl 3/IEMEHTOB.

YNopsaoyYeHHOCTb BHYTPEHHUX W BHELU-
HUX CBA3el oObekTa, obecnedynmBaloLLNX €ero
YCTOMYMBOCTb, CTabWU/IbHOCTb, Ka4eCTBEHHYIO
ONpeneneHHOCTb, OTpPaXaeTcd B MOHATUU
«CTPYKTypa». Ecnu noHaTme «cmnctema» xapak-
TEpPU3yeT BCE MHOXECTBO MPOSIBIEHUA HEKO-
TOPOro CNIOXHOro o6bekTa, TO CTPYKTypa Bbl-
paxaeT NuLb TO, YHTO OCTAEeTCA OTHOCUTESNIbHO
HEM3MEHHbIM MpPU Pa3InyHbIX NpeobpasoBa-
HUAX CUCTEMBI.

Tako OTHOCUTENILHO HEN3MEHHOW CTPYKTY-
poVi cuCcTeMbI COCTaBa npecTynneHns onTeNb-
HOEe BpEeMS FABNSETCS €€ YETbIPEXYSIEHHOCTb
(0O6bekT — 0OBEKTUBHASs CTOPOHA, CYOBLEKT
— cyObekTuBHas CTopoHa). HanonHeHne cu-
CTEMbI COCTaBa MNPECTYNJIEHNS MHOXECTBOM
OOMNOSIHUTENbHbIX NPU3HAKOB, B TOM 4YuMC/Ee U
OTHOCSLLIUXCS K NOTepneswemy, npeanonara-
€T HeOOX0AMMOCTb U3MEHEHUS €e CTPYKTYpPbI
B HANpaBNEeHUN OBYXYNEHHOCTH.

CTpykTypa noboi CUcTEMBI, B TOM YUCNE U
cocTaBa NPECTYMNNeHNs, He MOXET ObiTb BeY-
HOM N He3blbNemMoin, OHa MOXET TakK Xe, Kak 1
cama cucTtema, COBEPLUEHCTBOBATLCA U yrNpo-
LwaTbCs.

Mcxoas U3 Toro, 4To CocTaB NPEecTynsieHms
— 3TO CUCTEMA, ABNAIOLLASACA OCHOBAHWUEM 4114
Kknaccudukaumm MNpecTynaeHnda, CcocTosuLas
N3 OOBEKTUBHbLIX W CYObEKTMBHbLIX MNPU3Ha-
KOB, OnpeneneHHbIX YyroloBHbIM 3aKOHOM, Mbl
pas3rpaHnyMBaemM BCE MNPU3HaKN (31IEMEHTHI)
Ha OBe COCTaBHble, Kyda JIerko BMELLAKTCS
M NPU3HaKK, OTHOCSLUMECH K MOTepneBLUEMY
(cm. cxemy 1).

[Be rpynnbl NP1U3HaKOB, OTHOCSLLMXCS K MO-
TepneBLUEMY, MEPEYNCNIEHHbIE B OENCTBYIO-
wem YK PO, Hanbonee yoayHoO HaxoOsaT CBOe
MECTO B [OBYXYJIEHHOWM CTPYKType cocTaBa
npecTynnenuns. Y4acTHUK cynedbHOoro npoLec-
ca npu kBanupukaumm coaestHHoOro obs3a-
TeNbHO O0/XeH 06paTUTb CBOE BHUMaHME Ha
Hannyme unnm OTCYTCTBME UX B COBEPLLUEHHOM
npectynieHnn. [aHHas CTPyKTypa MOXET
BMECTUTb W ApPYyrne npu3Hakm, OTHOCSLIMECS
K noTepnesLlieMy, Npuv AONOAHEHUN UMW YrO-
JIOBHOIO 3aKOHa.
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Cxema 1

CocraB npecTtyrnneHus

OOBbEeKTUBHbIE MPU3HAKN

O6si3aTesibHbIe MPU3HAaKU:

— 06WEeCTBEHHbIE OTHOLLEHWS, OXPaHSAEMbIE
YrOJIOBHbIM 3aKOHOM (06bEKT);

— pewcteue nnu 6es3nencTeune;

— Bpewmsi.

PDakynbTaTUBHbIE MPUIHAKN:

— NPecTynHble NOCNenCcTBuUS;

— TMpUWYUHHAS CBSI3b MeXAy [OeNCTBUEM
(6e3penictBueM) U MPECTYMHbIMA  MO-
cneacTBUSMU;

— MEcCTO;

— cnocob;

— 00CTaHOBKaA;

— NpeameT;

— opyavs 1M cpencTBa COBEPLUEHMS npe-
CTYNJIEHNS;

— 10MPECTYNHOE NPOTUBOINPaBHOE WY aMO-
paJsibHOE roBeeHNE NoTePreBLLEro;

— [OCTNPEeCTyrnHoe rnoBeAeHne auia, co-
BEPLUNBLLIEro MPecTyrnieHue.
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CyObeKTUBHbIE MPU3HAKU

Ob6sa3atesibHble NPU3HaKN:

— dm3nyeckoe Nmuo;

— BMEHSEMOCTb;

— BO3pacT;

— BUHA.

PDakynbraTuBHbIE NPU3HAKN:

— MOTWUB;

— uenb;

— 3MOLUMOHAaIbHOE COCTOSIHUE;

— [pU3HaKy, xapakTepusyrLume JmLo, Co-
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CcyObekT);

- [IpuU3Haku,
TepreBLIero.
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