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A b s t r a c t
Introduction. Public relations are partly regulated by law, defined as rules of 

conduct, generally binding, formally defined, accepted in accordance with the 
established procedure, and guaranteed by the state. The system of Russian 
law includes a set of independent branches of law. The internal structure of the 
system of law has its own regularities, its development is conditioned by objective 
necessity, changes in legislation and social relations themselves, that is, the 
subject of regulation. The article considers existence and changes in the Russian 
system of law in connection with active identification of new branches of law in it 
by “progressive” researchers. The views available in science on the possibility or 
impossibility of recognizing penitentiary law as a branch are analyzed, and the 
etymological meaning of the term “penitentiary” for Russian reality is revealed. It is 
noted that initially there were prison studies, which gradually transformed into the 
science of penitentiary law. The purpose of the article is to define the content of 
penitentiary law as one of the directions of scientific research and refute the idea 
that penitentiary law belongs to the branch of Russian law. The methodological 
basis is formed by general scientific and private scientific (logical-legal, 
comparative, system-structural, content analysis) methods of cognition of legal 
reality. Conclusions: the article authors come to the conclusion that penitentiary 
law, as an independent branch, complex branch or sub-branch of penal law, has 
not been formed, and the attempts to substantiate it are artificial and theoretically 
untenable. It is necessary to focus legal scholars’ efforts on the problems existing 
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al foundations of the science of penitentiary 
(prison) law – prison studies – as an indepen-
dent branch of Russian criminal law (the sec-
ond half of the 19th – beginning of the 20th 
century)” [8, p. 484]. These authors identified 
the science of penitentiary (prison) law with 
the branch of law; so, already in the second 
half of the 19th century it was considered 
nothing else than an independent branch of 
Russian criminal law.

In terms of pedagogy, G.F. Shershenevich 
believe that the huge, ever-increasing material 
of law does not allow simultaneous study of it 
without dividing it into parts [31, pp. 513–514]. 
Over the past decades, all possible branches 
of law have been designed: advertising law, 
sports law, transport law, investment law, ur-
ban planning law, service law, personnel law, 
disciplinary law, educational law, digital law, 
energy law, consumer law, medical law, anti-
corruption law, natural resource law, nuclear 
law, juvenile law, tort law, anti-criminal law, 
evidentiary law, bioethical law and even law to 
treat animals, etc. This list can be continued. 
The analysis of publications in the legal litera-
ture over the past two decades alone makes 
it possible to name more than a hundred new 
branches of law. Given a huge number of le-
gal institutions in the system of law, it can be 
concluded that the number of new branches 
singled out on their basis will only increase in 
works of “progressive” scientists. What will 

within traditional and established branches of law, and not on artificial replication 
of new ones. At the same time, in the system of scientific knowledge, penitentiary 
science is certainly present as a field of study of issues related to the organization 
and functioning of the Russian penal system of representatives of various 
branches of law (penal, criminal, administrative, civil law, etc.).

K e y w o r d s : branch of law; system of law; administrative law; penitentiary 
law; penitentiary science; subject and method of legal regulation; penitentiary 
norms; penitentiary relations; penitential; correctional.
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Law is a fundamental and living social phe-
nomenon of objective reality, immanently re-
flecting state and social reality. Representing 
an orderly system, it is designed to regulate 
social relations that develop in various spheres 
of public life. In the course of historical devel-
opment of law, its classical branches have 
been gradually formed: criminal law, admin-
istrative law, and civil law. At the same time, 
the subject of regulating law branches can 
objectively change; in particular, this applies 
to the subject of administrative law due to the 
breadth and diversity of administrative legal 
relations, increasing role of the protective, 
human rights function of the branch, and de-
velopment of administrative justice [13, p. 53; 
15, pp. 61–66].

At the same time, it should be noted that 
formation of the system of law and singling out 
of its new branches undoubtedly influenced 
and, obviously, will further influence develop-
ment of the legal system. As you know, the 
system of law and the legislative system are 
not identical concepts. The same can be said 
about the branch of law and the science of 
law. However, some authors, unfortunately, 
do not distinguish between them, thus com-
ing to the erroneous conclusion about forma-
tion and existence of new branches of law. 
For example, this is exactly what happened 
in one of the last works of K.K. Korablin and 
A.B. Ostapenko “Development of conceptu-
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remain inside the classical branches of law 
and how will this contribute to understanding 
of the system of law as a whole?

Identification of the so-called “militarized” 
branches of law, such as penitentiary law [5; 
23; 33], military law [14; 24], migration law [3; 
25; 27], police law [2; 9; 32] is no exception 
for domestic jurisprudence. At the same time, 
it is clear that all these names refer meaning-
fully to the sphere of public administration in 
the administrative and political sphere, tradi-
tionally considered in a special part of admin-
istrative law. In addition, in accordance with 
the previously valid passport of the specialty 
12.00.14 – Administrative law, administrative 
process – these issues are the area of admin-
istrative and legal regulation, within which the 
activities to protect security of the individual, 
state and society are studied. At present, it is 
administrative law that mostly divided into new 
branches or sub-branches. We believe that 
none of the branches of law cited as an ex-
ample is today either a branch or even a sub-
branch of law; moreover, in fact, it is largely 
pseudoscientific in nature. When training a 
future professional lawyer, one should always 
remember about responsibility to society and 
the state, because a bad lawyer, entangled in 
the “web” of industry knowledge, is no bet-
ter than a bad surgeon, amputating or, con-
versely, sewing the wrong part of the human 
body. We share the position of the well-known 
theorist of the state and law N.I. Matuzov that 
legal nihilism and legal idealism are two sides 
of the same coin [10, p. 4]. Moreover, the lat-
ter is its naive side, without overcoming which 
the idea of a rule-of-law state is not feasible.

Within the framework of this work, we would 
like to focus only on the issue of possible dis-
tinguishing of “penitentiary law” in the Rus-
sian system of law. It is necessary to defend 
the “honor” of classical branches of law in a 
reasoned manner. Therefore, in this paper we 
will consider the etymology of the word “peni-
tentiary”, as well as refer to the classical cri-
teria for distinguishing a branch of law – the 
subject and method of legal regulation.

Formation of a new branch is usually asso-
ciated with a certain science. Initially, the is-
sues of execution of punishments related to 
isolation from society were considered within 
the framework of “prison science”, hereinaf-

ter referred to as “penitentiary science”. Ac-
cording to the pre-revolutionary and Soviet 
lawyer S.V. Pozdnyshev, penitentiary science 
is an achievement of modern times [19, p. 
7]. The English philanthropist John Howard 
can rightfully be considered its founder. An 
invaluable contribution to the development 
of new science was also made by the Eng-
lish utilitarian philosopher Jeremy Bentham 
(1748–1832) [34] and one of the followers of 
the Religious Society of Friends, whose rep-
resentatives were also called Quakers (from 
English quake – to tremble) William Penny 
(1644–1718) [35]. According to Quakers, 
founders of the Philadelphia prison system, 
the crime is apostasy, and therefore the crim-
inal must be corrected religiously by solitary 
confinement in prison, called “penitentiary” 
(from Latin poenitentiarius – penitential, cor-
rectional) or house of repentance, alone with 
God and the Bible [19, pp. 7–10]. According to 
R.A. Romashov, in the context of this under-
standing, the federal service of punishment 
execution is translated as “federal peniten-
tiary service” [12, p. 22]. At the same time, as 
T.N. Demko rightly points out, the term “peni-
tentiary”, having become familiar with the ex-
ecution of criminal punishment, etymologi-
cally and by application in the past has other 
semantic accents [7, p. 135].

In pre-revolutionary Russia, as well as 
abroad, initially the science of execution of 
sentences in the form of imprisonment was 
called “prison studies”. Sergei V. Poznyshev 
used a term “penitentiary science” in his work 
“Fundamentals of penitentiary science” at 
the beginning of the 20th century [19, p. 10]. 
At the same time, there is not a word about 
“penitentiary law” there. Nothing is said about 
such a branch of law in a later period. The 
term “penitentiary science” was initially re-
placed by the term “science of correctional 
labor law”, and already in modern Russia – 
by “criminal correctional law”. Moreover, the 
Soviet system for punishment execution, op-
posed to the bourgeois system, in every pos-
sible way avoided using, wherever it was, the 
concept of “penitentiary”. Interest in peniten-
tiary science and penitentiary law reappears 
in the works of modern legal theorists-repre-
sentatives of departmental science, as well 
as criminal and penal law.
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Among the most significant and volumi-
nous works at the beginning of the 21st cen-
tury, the Encyclopedia of penitentiary law is 
“the first scientific reference publication in 
domestic and world practice”, prepared by 
119 authors under the general editorship of 
R.A. Romashov, substantiating existence of 
penitentiary law [33, p. 14].

What is penitentiary law in the works of mod-
ern authors? It seems that the most appropri-
ate definition of penitentiary law is proposed 
by R.B. Golovkin. In his opinion, “penitentia-
ry law is a system of legal norms regulating 
penitentiary relations” [5, p. 25]. However, he 
does not disclose what penitentiary norms 
and relations are. In his interpretation, every-
thing is reduced to studying specifics of the 
impact of penitentiary law on public relations 
and considering certain aspects of the theory 
and practice of this process. It is not clear, 
whether he recognizes penitentiary law as an 
independent branch of law or its sub-branch, 
as well as what place this phenomenon occu-
pies in the system of Russian law.

Reflecting on penitentiary law, another 
well-known representative of the science of 
penal law V.A. Utkin reduces everything only 
to discussing concepts of penitentiary insti-
tutions, traditionally considered as places of 
deprivation of liberty (primarily prisons), and 
the penitentiary system as a system of institu-
tions executing criminal penalties in the form 
of deprivation of liberty [29, pp. 62–63]. He 
regards penitentiary law a complex branch of 
legal knowledge, but not a branch of law (em-
phasis added) and actually identifies it with 
law of deprivation of liberty. In another work, 
V.A. Utkin, highlighting socio-political peri-
ods of development of the national science 
of penal law, identifies penitentiary law with 
penal and correctional labor law [28, p. 70]. 
R.A. Romashov, for example, does not agree 
with this approach. In his opinion, the “norma-
tive community of penitentiary law, along with 
norms and institutions of penal law, includes 
norms of criminal, criminal procedural, con-
stitutional, administrative, civil, labor law and 
other branches” [20, p. 215]. Here, as can 
be seen, unfortunately, the trend traditional 
for Russia has again prevailed: replacement 
of one name with another (usually borrowed 
from Western European languages) is consid-

ered a means capable of changing the mean-
ingful nature of the concept [23, p. 69].

At the same time, it is worth noting that 
constitutional law, for example, is included 
in the normative community of any branches 
of law, and the legal branches themselves in 
their “pure form” have never existed and will 
not exist.

According to S.M. Oganesyan, penitentiary 
law is a complex branch of Russian law [18, p. 
11]. In turn, R.A. Romashov refers penitentiary 
law to an inter-sectoral normative community 
[9, p. 41], while not using the concept of com-
plex branch of law. In his opinion, “penitentia-
ry law, in the most general sense of this con-
cept, is a regulatory and protective system 
that unites legal norms and institutions, which 
enshrine the rules of possible, proper, unac-
ceptable behavior of subjects of penitentiary 
relations (penitentiary legal norms), defines 
fundamental principles and mechanisms for 
their implementation, establishes incentives 
for positive behavior and negative responsi-
bility for committing offenses” [22, p. 204].

It should be said that Russian legislation 
does not have such concepts as “penitentia-
ry law”, “penitentiary system”, etc. So, iden-
tification of penitentiary law as a separate 
branch is clearly hasty and caused not oth-
erwise than by personal ambitions of some 
authors, artificially eroding the established 
and time-tested system of Russian law. To be 
fair, it should be said that in the Concept for 
development of the penal system of the Rus-
sian Federation for the period up to 2030, ap-
proved by the Decree of the Government of 
the Russian Federation No. 1138-r of April 
4, 2021, the term “penitentiary” is used six 
times. Basically, this term is applied in relation 
to activities of penitentiary services and peni-
tentiary systems of foreign countries, as well 
as to international cooperation in the peniten-
tiary sphere. It is obvious that here the mean-
ing of the term “penitentiary” is unambiguous 
and does not imply other semantic options, 
otherwise than service for the execution of 
criminal penalties [7, p. 137].

There is also no academic discipline called 
“penitentiary law” in departmental educa-
tional institutions of the Russian penitentiary 
system. There was also no such specialty in 
the new nomenclature of scientific special-
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ties for which academic degrees are awarded  
[16].

The attempt to consider penitentiary law as 
a sub-branch of penal law should be consid-
ered unambiguously erroneous in theoretical 
terms [4; 24; 26]. The same can be said about 
the position of Y.A. Golovastova, who believes 
that in the future, taking into account devel-
opment of the structure of the branch under 
study, we can talk about existence of two 
more sub-branches of penal law: “alternative 
penitentiary law” and “alternative penal law” 
[4, p. 87]. It is impossible to agree with these 
statements. Penal law, in itself, is a relatively 
small branch of law in terms of volume, which 
is not independent.

Theoretically, the problem of distinguish-
ing penitentiary law is inextricably linked with 
the definition of elements of the system of 
law in general. As is known, the division of law 
into branches is traditionally based on such 
objective criteria as a subject and method 
of legal regulation. According to S.S. Alek-
seev, a branch of law is characterized by legal 
originality (a special method of regulation), 
a specific subject of regulation and struc-
tural features [1, p. 131]. Division of law into 
branches, based on criteria, such as a sub-
ject and method of legal regulation, is the 
most coherent and logical for constructing 
a system of law. The rejection of this model 
requires serious reasons and weighty argu-
ments. We share the stance of A.A. Grishk-
ovets that “along with these quite objective 
criteria, subjective criteria for the formation 
of branches of law are also known, which, es-
pecially recently, are used by modern authors 
to justify their proposed new branches of law 
(for example, presence of a codified norma-
tive legal act, liability, subjects of law, etc.)” 
[6, p. 55]. This entails unjustified allocation of 
a great number of new branches of law. The 
subject of legal regulation is the primary cri-
terion to single out a branch of law. It is public 
relations, which, due to their specifics, form 
special communication systems between le-
gal norms [17, p. 136].

According to R.A. Romashov, the subject 
of penitentiary law is complex in nature, it 
unites institutions and relations regulated by 
norms of various legal branches [9, p. 145]: 
penitentiary institutions (material and proce-

dural) and penitentiary relations (public and 
private) or public relations in the field of peni-
tentiary life [4, pp. 48–49].

There arises the question about the spe-
cifics and uniqueness of the subject of peni-
tentiary law singled out by some scientists? It 
seems that there is no specifics in this case. 
Regulated by norms of law, the relevant pub-
lic relations relate mainly to constitutional, ad-
ministrative, criminal, and civil law. Of course, 
in many ways they are intertwined, but at the 
same time they remain within their respective 
established branches.

According to Y.A. Golovastova, the sub-
ject of legal regulation of penitentiary law, as 
a sub-branch of penal law, includes a set of 
public relations, “which regulate part of the 
subject of penal law, namely: execution and 
serving of criminal penalties related to iso-
lation from society; application of means of 
correction to convicts who are isolated from 
society; ensuring vital activity of convicts who 
are isolated from society”. The author argues 
that the “subject of penitentiary law is part 
of the direction of public relations regulating 
exclusively execution of criminal penalties 
related to isolation from society, and outside 
of it there are norms of penal law regulating 
execution of criminal penalties not related to 
isolation from society, and other measures of 
a criminal-legal nature” [4, pp. 87–90]. This 
understanding of the subject is extremely 
week. Currently, these relations are included 
in the subject of penal law, which is “not over-
loaded” in comparison with many other es-
tablished branches of law.

In the fair opinion of S.S. Alekseev, the 
concept of “subject of legal regulation” cov-
ers system-forming factors in a generalized, 
summary form. With a more detailed analysis 
of the structure of law, it turns out to be nec-
essary to take a differentiated approach to 
the circumstances included in the subject of 
regulation, highlighting, in particular, the con-
tent and nature of behavior, position of sub-
jects, objects, conditions for the emergence 
and functioning of relations, etc. [1, p. 135].

A special method of legal regulation is the 
second objective criterion for distinguish-
ing a branch of law in the system of law. An 
independent subject of the branch will form 
only the kind of public relations that requires a 



123

2 0 2 2 ,  v o l .  1 6 ,  n o .  2  ( 5 8 )

Jurisprudence

unique method of regulation. In order to rec-
ognize the totality of legal norms as a branch 
of law, such a qualitatively specific type of 
public relations is necessary, which in these 
conditions objectively requires a legal regu-
latory framework, and above all regulation 
by means of a special method [1, p. 133]. In 
penitentiary law, R.A. Romashov considers 
methods of legal regulation as such: a set of 
methods used in other branches of law, both 
imperative (methods of criminal prosecution 
and justice, authoritative administration, ma-
terial and procedural legal restriction, etc.) 
and dispositive (legal support and protection 
of the rights and legitimate interests of con-
victs, contractual regulation in the field of edu-
cational relations, resocialization and adapta-
tion after release from prison, etc.) [11, p. 48]. 
Without dwelling on names of the methods, 
we should note that there is no uniqueness in 
this criterion either. Having analyzed various 
points of view on singling out penitentiary law, 
we come to an unambiguous conclusion that 
such a branch of law does not exist and can-
not exist, since there are no penitentiary re-
lations. At one time, the classic of the theory 
of law S.S. Alekseev made a correct note that 
the “really existing types of public relations do 
not allow the use of various methods, they ob-
jectively require only a precisely defined legal 
method” [1, p. 136].

Conclusions
Thus, there is every reason to unequivo-

cally believe that penitentiary law singled out 
by some scientists has neither its own subject 
nor a method of regulation. All proposals for 
its separation in one form or another in the 
system of law are reduced to a comprehen-
sive understanding of their content, which 
simultaneously has both public-legal and pri-
vate-legal components. This approach, which 
is very doubtful in terms of its theoretical va-
lidity, not only fails to promote development of 
legal science, but on the contrary, hinders it 
seriously, since there is no clearly defined the 
nature of the phenomenon under study. What 
is more, R.A. Romashov is clearly inconsis-
tent in defining penitentiary law. In one case, 
penitentiary law, in his opinion, is a regulatory 
and protective system that unites legal norms 
and institutions, which enshrine rules of pos-
sible, proper, unacceptable behavior of sub-

jects of penitentiary relations (penitentiary 
legal norms), defines fundamental principles 
and mechanisms for their implementation, 
establishes incentives for positive behavior 
and negative responsibility for crime com-
mission (emphasis added) [33, p. 28]. In an-
other case, R.A. Romashov states that “only 
positive (in terms of legal assessment) forms 
of communication should be considered as 
penitentiary legal relations. Illegal relations 
expressed in offenses are considered as le-
gal facts that cause emergence of protective 
legal relations in the field of legal responsibil-
ity” [23, p. 73]. Distinguishing between peni-
tentiary legal relations and offenses in the 
penitentiary sphere, R.A. Romashov uses 
the term “protection-oriented penitentiary 
legal relations”, which result from the fact of 
a penitentiary offense [21, pp. 47–54]. So, it 
remains unclear whether the relations arising 
in the penal enforcement system in connec-
tion with illegal acts are penitentiary or they 
are not included in the subject of penitentiary 
law?

In conclusion, we would like to note the fol-
lowing. Law is not only a property of the world 
community, dynamically developing together 
with the state, but also a fairly conservative 
social phenomenon. It should not be modi-
fied only for the sake of someone’s political, 
ideological, departmental, theoretical and 
any other dubious, especially pseudoscien-
tific ambitions. Law is a guarantee of civilized 
relations between people. Without disparag-
ing the cited above authors’ contribution to 
the development of penitentiary science, we 
believe that neither at present nor in the long 
term there is any reason to single out “peni-
tentiary law” either as a new branch or even 
as a sub-branch of law. Inconsistency of this 
theoretical construction is also confirmed by 
the fact that representatives of academic and 
university science of the theory of law and the 
state do not support the “departmental” con-
cept; moreover, they do not even find it nec-
essary to pay at least minimal attention to it. 
It seems that it may be possible to consider 
penitentiary law in the system of law within 
the framework of public administration in the 
administrative and political sphere, which 
is included in a special part of administra-
tive law. It seems reasonable to concentrate 
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scientific thought, including “departmental” 
thought, not on endless expansion of branch-
es of law, but on problems existing in classical 
branches of law. For example, administrative 
law remains the most unsystematic branch of 
Russian law, in which even many issues of the 
general part remain poorly developed. For 
example, this is the case with administrative 

legal relations, which remain largely unex-
plored at the doctrinal level. Within the frame-
work of penal law, it is also important to de-
velop the main provisions related to execution 
of criminal penalties, but not to replace or mix 
penal legal relations with administrative legal 
relations.
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